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GROTJNDS OF DECISION

the decision of the Court of Appeal n Lim Kok Hoe revolves around the

issue of validity and enforceability of BBA contracts. Having deliberated

on the arguments of counsel, the Court of Appeal upheld the validity of

BBA agreement as enforceable contract. The reasons are stated in the

judgment of His Lordship Mohd Raus JCA (now FCJ) at page 23.

Applying the doctrine of stare decisis to Lim Kok Hoe, this court is bound

to hold that a BBA contract is valid and enforceable agreement. In fact

the Court of Appeal did not make any finding on the issue of quantum of

claim. The way I see ig it was not raised at the Court of Appeal and it is for

that reason that the cases are sent down for the quantum of claim to be

determined.

28. Encik Oommen Koshy in his submission contended that in Lim Kok

Hoe the Court of Appeal referred with approval, the earlier decisions in

Bank Islam Malaysia Bhdv Adrnn Omar F994J 3 CIJ 735, Datuk Hj. Nik

Mahmud Nik Daud v Bank Islam Malaysia Bhd [1998J 3 CIJ 605, and

Bank Kerjasama Ralcyat Malaysia Bhd v Emcee Corporation Sdn Bhd

[2003J I CLJ 625. According to him all these decisions involve the

decisions of the High Courts which were upheld by the superior court. The

decisions ultimately, according to him, tantamount to the superior court

acknowledging the right to enforce payment of full sale price in a BBA

contracts.
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29. I cannot agree with that argument. This is because, if I were to apply

the doctrine of stare decisive, only a ratio decidendi of a superior court

decision will bind the lower tier. By merely citing all these decisions with

approval it cannot be said that the Court of Appeal adopts the decision of

these cases in toto. It would be indeed necessary to analyse what. the

reference to all these cases entail.

30. After a careful scrutinv of the cases I find that none of the decisions

has established the ratio decidendi suggested.ln Bank Islam Molaysia Bhd

v Adnan Omar the bank sought for an Order for Sale based on BBA

contract for the full sale price of RM583,000.00. The case particularly

revolves on the issue of non-compliance of O.83 of RHC. It was argued

that, O.83 r.3 (3) (c) requires a claim of interest which the bank failed to

specifr and comply. The court held that there is no question of interest

because of Islamic nature of transaction and thus the failure to comply with

O.83 is not fatal. The finding of the High Court was accordittgly upheld in

an unreported decision of the Supreme Court as mentioned in Lim Kok Hoe

at page 39. Since there is no report on the Supreme Court decision of this

case, I do not have the benefit of reading the ground of decision of the

Supreme Court nor the grounds of appeal in the case. Thus, though the

effect of the decision of the Supreme Court decision n Adnan Omar,

results in the sale price being granted in full by the court, nevertheless it is
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not the ratio decidendi of that decision. rn Datuk Hj. Nik Mahmud Nik

Daud v Bank Islam Malaysia Berhad the court of Appeal enforces a BBA

contract and held that the BBA contracts do not transgress the Malay

Reservations Enactment 1930 of Kelantan.

31. ln Bank Kerjasama RalEat Malaysia Berhad v Emcee corporation

sdn Bhd [2003] I cIJ 625, the court of Appeal enforces a BBA contract.

Abdul Hamid Mohammad JCA (as he then was) in that case states that

"though the facility given by the appellant to the respondent was an

Islamic banking facility. But that dtd not mean that the law applicable in

this application was dffirent.fro^ the law applicable tf the facitity was

given under conventional bankingl'. This remark cannot be taken literally.

It cannot be taken to mean that the law of contract which recognizes the

sanctity of a contract and the right to enforce the contract to its leffer, as a

ratio decidendi that the sale price is enforceable. Reading it contextually,

the observation is made by His Lordship in that case to show that the

Islamic banking contract is subject to the same law and legal system as any

banking contract. It is true that the court of Appeal n Lim Kok Hoe

acknowledges these cases which ultimately resulted in granting and

enforcing payment of the full sale price under the psA, however none of

the cases had in the judgment treated it to be the ratio decidendi of the

decision.
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