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This table illustrates a BBA transaction where the customer sells to the

bankvide a PPA an assets of the customer for a sum of RM100,000. The

bank sells back to the customer under the PSA for RM148, 912.97 , payable

in 132 instalments of each RMl. 128.13. The first column denotes the

instalment numbers which is on monthly basis. As an example, if a

customer defaulted on payment of instalment No. I 12 in the first column,

the balance selling price due to the bank will be RM23, 690.70. This figure

appears in the last column. If the sum is paid immediately, the bank wil l

grant an ibrar by deducting the unearned profit of RM l, 406.17 as shown

in the "unearned profit" column. However, if the amount is not paid

immediately, for example, it is only paid on the date when instalment No.

124 is due; the unearned profit that the bank will deduct as ibrar will be

recomputed taking into account the non payment of the outstanding

instalment lrom date of default to the payment date. It must be born in

mind that the figure in the "unearned profit " column in the instalment

number 124 does not automatically apply but need adjustment based on

punctuality of instalment payment. In the event that no payment is made

till the end of the tenure that is. when instalment No. 132 becomes due or

thereafter, the bank would be entitled to receive the sum of RM 23,690.70

with no rebate, as there would be no further unearned profit left to be

deducted as ibrar. The balance sale price of RM 23,690.70 would be the

maximum amount that the bank could claim as there is no interest
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chargeable thereon after judgment is obtained. If I am permitted to state

here, compared to conventional banks, Islamic banks' claim will be capped

to the sale price and no more. Needless to say, depending on the terms of

the contract the bank may also be entitled to other ancillary charges due,

including late payment charges

9. In an ongoing trial before me based on BBA contract, a witness

from the BIMB testified that in all cases of BBA contracts despite

stipulating the full sale price as being payable, the bank gants ibrar ot

rebate on a termination due to breach or for prepayment. The granting of

ibrar by BIMB is in line with the practice of other Islamic banks. That

being the case in an Order for sale application too the sum stipulated under

s. 257(l)( c) NLC shall be the amount payable in the event that a customer

intends to tender payment under s. 266(l) of the NLC. Under this section

if a chargor tenders payment to court of the amount due and payable before

the conclusion of the auction (that is to say, before the hammer falls), the

Order for Sale ceases to have effect.

10. From the above it may be said that the approach of the Islamic banks

that deduct unearned profit as ibrar is consistent with the requirement of

section 266 (l) NLC while at the same time facilitate cases of prepayment.

Thus, in all application for Order for Sale before me, I have allowed the

l l
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sum specified under s. 257(1) (c) NLC, to be the sum due and payable at

the date on which the order is made; based on the total sale price less the

amounts paid under the instalments and further deducting the unearned

profit of the bank computed at the day on which the Order for Sale is

made, as illustrated in the Amortization table above. In taking this

approach, I am mindful that the law strictly requires the bank when

applying for an Order for Sale to state the amount due on the date on which

the Order for Sale is made. In a case where the tenure of the contract has

completed there would be no further unearned profit to be deducted and

the full sale price would be the amount due and payable. Even if it is long

overdue, the amount due and payable remains the same because the sale

price under the PSA does not attract any interest.

11. Similar approach is taken by this court in proceedings under a Writ

of Summons. Judgment is entered on the quantum of plaintiffs claim

based on full sale price under the PSA less the amounts paid under

instalments at the time the Writ was filed or thereabout. This sum will

firrther be deducted by the amount of unearned profit (if any) on the date of

realisation as ibrar. This is because, unlike the application for an Order for

Sale, there is no requirement for the plaintiff to state the amount due and

payable on the date ofjudgment.
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