OIC Fiqh Academy Ruled Organised Tawarruq Impermissible in 2009

ﺑﺴﻢ اﻠﻠﻪ اﻠرﺤﻤﻦ اﻠرﺤﻴﻢ

اﻠﺤﻤﺪ ﻟﻠﻪ رﺐ اﻠﻌاﻠﻤﻴﻦ واﻠﺼﻠاﺔ واﻠﺴﻠاﻢ ﻋﻠﻰ ﺳﻴدﻨﺎ ﻣﺤﻤﺪ ﺧاﺘﻢ اﻠﻨﺒﻴﻴﻦ وﻌﻠﻰ آﻠﻪ وﺼﺤﺒﻪ
أﺠﻤﻌﻴﻦ

)179 (5/19ﻗراﺮ رﻘﻢ

ﺑﺸأﻦ

اﻠﺘورﻖ  :ﺣﻘﻴﻘﺘﻪ  ،أﻨواﻌﻪ ) اﻠﻔﻘﻬﻲ اﻠﻤﻌروﻒ واﻠﻤﺼرﻔﻲ اﻠﻤﻨﻈﻢ
)

إﻦ ﻣﺠﻠﺲ ﻣﺠﻤﻊ اﻠﻔﻘﻪ اﻠإﺴﻠاﻤﻲ اﻠدوﻠﻲ اﻠﻤﻨﺒﺜﻖ ﻋﻦ ﻣﻨﻈﻤﺔ اﻠﻤؤﺘﻤﺮ اﻠإﺴﻠاﻤﻲ اﻠﻤﻨﻌﻘﺪ ﻓﻲ
دورﺘﻪ اﻠﺘاﺴﻌﺔ ﻋﺸرﺔ ﻓﻲ إﻤارﺔ اﻠﺸارﻘﺔ ) دوﻠﺔ اﻠإﻤاراﺖ اﻠﻌرﺒﻴﺔ اﻠﻤﺘﺤدﺔ ( ﻣﻦ  1إﻠﻰ 5
ﺟﻤادﻰ اﻠأوﻠﻰ 1430ﻫـ  ،اﻠﻤواﻔﻖ 30–26ﻧﻴﺴاﻦ ) إﺒرﻴﻞ
ﻡ ) 2009،

ﺑﻌﺪ) اﻄﻠاﻌﻪ ﻋﻠﻰ اﻠﺒﺤوﺚ اﻠواردﺔ إﻠﻰ اﻠﻤﺠﻤﻊ ﺑﺨﺼوﺺ ﻣوﻀوﻊ
اﻠﺘورﻖ  :ﺣﻘﻴﻘﺘﻪ  ،أﻨواﻌﻪ
اﻠﻔﻘﻬﻲ اﻠﻤﻌروﻒ واﻠﻤﺼرﻔﻲ اﻠﻤﻨﻈﻢ
)
 ،وﺒﻌﺪ اﺴﺘﻤاﻌﻪ إﻠﻰ اﻠﻤﻨاﻘﺸاﺖ اﻠﺘﻲ دارﺖ ﺣوﻠﻪ ،

وﺒﻌﺪ اﻠاﻄﻠاﻊ ﻋﻠﻰ ﻗراراﺖ اﻠﻤﺠﻤﻊ اﻠﻔﻘﻬﻲ اﻠإﺴﻠاﻤﻲ اﻠﺘاﺒﻊ ﻟراﺒﻄﺔ اﻠﻌاﻠﻢ اﻠإﺴﻠاﻤﻲ ﺑﻤﻜﺔ
اﻠﻤﻜرﻤﺔ ﺑﻬذﺎ اﻠﺨﺼوﺺ،

:ﻗرﺮ ﻣﺎ ﻳﻠﻲ
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أوﻠﺎً  :أﻨواﻊ اﻠﺘورﻖ وأﺤﻜاﻤﻬﺎ
:

اﻠﺘورﻖ ﻓﻲ اﺼﻄﻠاﺢ اﻠﻔﻘﻬاء  :ﻫﻮ ﺷراء ﺷﺨﺺ )اﻠﻤﺴﺘورﻖ( ﺳﻠﻌﺔ ﺑﺜﻤﻦ ﻣؤﺠﻞ ﻣﻦ أﺠﻞ أﻦ ﻳﺒﻴﻌﻬﺎ )(1
ﻧﻘدﺎً ﺑﺜﻤﻦ أﻘﻞ ﻏاﻠﺒﺎً إﻠﻰ ﻏﻴﺮ ﻣﻦ اﺸﺖُرﻴﺖ ﻣﻨﻪ ﺑﻘﺼﺪ اﻠﺤﺼوﻞ ﻋﻠﻰ اﻠﻨﻘﺪ .وﻬذﺎ اﻠﺘورﻖ ﺟاﺌﺰ
.ﺷرﻌﺎً  ،ﺷرﻂ أﻦ ﻳﻜوﻦ ﻣﺴﺘوﻔﻴﺎً ﻟﺸروﻂ اﻠﺒﻴﻊ اﻠﻤﻘررﺔ ﺷرﻌﺎً

اﻠﺘورﻖ اﻠﻤﻨﻈﻢ ﻓﻲ اﻠاﺼﻄﻠاﺢ اﻠﻤﻌاﺼﺮ :ﻫﻮ ﺷراء اﻠﻤﺴﺘورﻖ ﺳﻠﻌﺔ ﻣﻦ اﻠأﺴواﻖ اﻠﻤﺤﻠﻴﺔ أﻮ )(2
اﻠدوﻠﻴﺔ أﻮ ﻣﺎ ﺷاﺒﻬﻬﺎ ﺑﺜﻤﻦ ﻣؤﺠﻞ ﻳﺘوﻠﻰ اﻠﺒاﺌﻊ )اﻠﻤﻤﻮّﻝ( ﺗرﺘﻴﺐ ﺑﻴﻌﻬﺎ ،إﻤﺎ ﺑﻨﻔﺴﻪ أﻮ
ﺑﺘوﻜﻴﻞ ﻏﻴرﻪ أﻮ ﺑﺘواﻄﺆ اﻠﻤﺴﺘورﻖ ﻣﻊ اﻠﺒاﺌﻊ ﻋﻠﻰ ذﻠﻚ  ،وذﻠﻚ ﺑﺜﻤﻦ ﺣاﻞ أﻘﻞ ﻏاﻠﺒﺎً

اﻠﺘورﻖ اﻠﻌﻜﺴﻲ :ﻫﻮ ﺻورﺔ اﻠﺘورﻖ اﻠﻤﻨﻈﻢ ﻧﻔﺴﻬﺎ ﻣﻊ ﻛوﻦ اﻠﻤﺴﺘورﻖ ﻫﻮ اﻠﻤؤﺴﺴﺔ واﻠﻤﻤوﻞ ﻫﻮ )(3
اﻠﻌﻤﻴﻞ

ﻟﺎ ﻳﺠوﺰ اﻠﺘورﻘاﻦ ) اﻠﻤﻨﻈﻢ ﻭ اﻠﻌﻜﺴﻲ ( وذﻠﻚ ﻟأﻦ ﻓﻴﻬﻤﺎ ﺗواﻄؤﺎً ﺑﻴﻦ اﻠﻤﻤوﻞ :ﺛاﻨﻴﺎً
واﻠﻤﺴﺘورﻖ  ،ﺻراﺤﺔ أﻮ ﺿﻤﻨﺎً أﻮ ﻋرﻔﺎً  ،ﺗﺤاﻴﻠﺎً ﻟﺘﺤﺼﻴﻞ اﻠﻨﻘﺪ اﻠﺤاﻀﺮ ﺑأﻜﺜﺮ ﻣﻨﻪ ﻓﻲ
اﻠذﻤﺔ وﻬﻮ رﺒﺎ

:وﻴوﺼﻲ ﺑﻤﺎ ﻳﻠﻲ

اﻠﺘأﻜﻴﺪ ﻋﻠﻰ اﻠﻤﺼارﻒ واﻠﻤؤﺴﺴاﺖ اﻠﻤاﻠﻴﺔ اﻠإﺴﻠاﻤﻴﺔ ﺑاﺴﺘﺨداﻢ ﺻﻴﻎ اﻠاﺴﺘﺜﻤاﺮ )ﺃ(
واﻠﺘﻤوﻴﻞ اﻠﻤﺸروﻌﺔ ﻓﻲ ﺟﻤﻴﻊ أﻌﻤاﻠﻬﺎ  ،وﺘﺠﻨﺐ اﻠﺼﻴﻎ اﻠﻤﺤرﻤﺔ واﻠﻤﺸﺒوﻬﺔ اﻠﺘزاﻤﺎً
ﺑاﻠﻀواﺒﻂ اﻠﺸرﻌﻴﺔ ﺑﻤﺎ ﻳﺤﻘﻖ ﻣﻘاﺼﺪ اﻠﺸرﻴﻌﺔ اﻠﻐراء ،وﻴﺠﻠﻲ ﻓﻀﻴﻠﺔ اﻠاﻘﺘﺼاﺪ اﻠإﺴﻠاﻤﻲ
.ﻟﻠﻌاﻠﻢ اﻠذﻲ ﻳﻌاﻨﻲ ﻣﻦ اﻠﺘﻘﻠﺒاﺖ واﻠﻜوارﺚ اﻠاﻘﺘﺼادﻴﺔ اﻠﻤرﺔ ﺗﻠﻮ اﻠأﺨرﻰ

ﺗﺸﺠﻴﻊ اﻠﻘرﺾ اﻠﺤﺴﻦ ﻟﺘﺠﻨﻴﺐ اﻠﻤﺤﺘاﺠﻴﻦ ﻟﻠﺠوء ﻟﻠﺘورﻖ  .وإﻨﺸاء اﻠﻤؤﺴﺴاﺖ اﻠﻤاﻠﻴﺔ )ﺏ(
اﻠإﺴﻠاﻤﻴﺔ ﺻﻨادﻴﻖ ﻟﻠﻘرﺾ اﻠﺤﺴﻦ
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واﻠﻠﻪ أﻌﻠﻢ

اﻠﺤﻤﺪ ﻟﻠﻪ رﺐ اﻠﻌاﻠﻤﻴﻦ واﻠﺼﻠاﺔ واﻠﺴﻠاﻢ ﻋﻠﻰ ﺳﻴدﻨﺎ ﻣﺤﻤﺪ ﺧاﺘﻢ اﻠﻨﺒﻴﻴﻦ وﻌﻠﻰ آﻠﻪ وﺼﺤﺒﻪ
أﺠﻤﻌﻴﻦ

Resolution 179 (19/5)

in relation to

Tawarruq : its meaning and types (classical applications and organized tawarruq)

The International Council of Fiqh Academy, which is an initiative of the Organization of Islamic
th session which was held in
Conferences (OIC), in its 19
Sharjah, United Arab Emirates, from 1 - 5 of Jamadil Ula
1430 AH, corresponding to 26 – 30 April 2009, decided on the following:

Having reviewed the research papers that were presented to the Council regarding the topic of t
awarruq
, its meaning and its type (classical applications and organized
tawarruq
), a resolution were passed. Furthermore, after listening to the discussions that revolved about
the applications of
tawarruq
, the resolutions were presented at the International Council of Fiqh
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Academy, under auspices of the Muslim World League in Makkah.

The following were the resolutions:

First: Types of tawarruq and its juristic rulings:
- Technically, according to the Fiqh jurists, tawarruq can be defined as: a person (mustawri
q
) who
buys a merchandise at a deferred price, in order to sell it in cash at a lower price. Usually, he
sells the merchandise to a third party, with the aim to obtain cash. This is the classical
tawarruq
, which is permissible, provided that it complies with the
Shari’ah
requirements on sale (
bay’
).
- The contemporary definition on organized tawarruq is: when a person (mustawriq) buys a
merchandise from a local or international market on deferred price basis. The financier arranges
the sale agreement either himself or through his agent. Simultaneously, the
mustawriq
and the financier executes the transactions, usually at a lower spot price.
- Reverse tawarruq: it is similar to organized tawarruq, but in this case, the (mustawriq) is
the financial institution, and it acts as a client.

Second: It is not permissible to execute both tawarruq (organised and reversed) because
simultaneous transactions occurs between the financier and the
mustawriq
, whether it is done explicitly or implicitly or based on common practice, in exchange for a
financial obligation. This is considered a deception, i.e. in order to get the additional quick cash
from the contract. Hence, the transaction is considered as containing the element of
riba
.
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The recommendation is as follows:

To ensure that islamic banking and financial institutions adopt investment and financing
techniques that are Shari’ah-compliant in all its activities, they should avoid all dubious and
prohibited financial techniques, in order to conform to
Shari’ah
rules and so that the techniques will ensure the actualization of the
Shari’ah
objectives (
maqasid Shari’ah
). Furthermore, it will also ensure that the progress and actualization of the socioeconomic
objectives of the Muslim world. If the current situation is not rectified, the Muslim world would
continue to face serious challenges and economic imbalances that will never end.

To encourage the financial institutions to provide Qard Hasan (benevolent loans) to needy
customers in order to discourage them from relying on Tawarruq instead of Qard Hasan. Again
these institutions are encouraged to set up special Qard Hasan Fund.
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