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GROTNDS OF DECISION

4. Learned counsel for BIMB, Encik Oommen Koshy (Encik Aedyla

Bokari with him) contended that in a BBA contract the Bank has a legal

right to claim for the full sale price as stipulated in the Property Sale

Agreement ("PSA"). Accordingly he argued that in an application pursuant

to an Originating Summons, the court ought to grant an Order for Sale

based likewise, on the full sale price, irrespective of a premature

termination. The bases of Encik Oommen Koshy's arguments are two.

FirsL he contended that this court should honour and enforce the clear

written terms of the contract and should not interfere with the intention of

parties by imputing any other term. Since parties had agreed as to the

amount of sale price as stipulated in the PSA, the defendant is under a legal

obligation to pay the full sale price, irrespective of when a breach occurs.

Secondly, by virtue of the doctrine of stare decisis, this court is bound by

the decision of the court of Appeal tn Lim Kok Hoe which, according to

Encik oommen Koshy, upheld and acknowledged the obligation to pay the

fulI sale price under the PSA.

5. Before I proceed to analyse the arguments of learned counsel, it

would be appropriate for me to state here the practice of this court in

determining the quantum of plaintiffs claim under a terminated BBA

contract generally, both in an application for order for Sale as well as a

claim for a judgment sum in a Writ of Summons. It is worth noting also



M -22 A-19 5 -2W 5, D4 _22 A -399 -2ffi s
D4 -222 A-t 9 s -2w6, u-22 A-263 -2cf6 GROI.JNDS OF DECISION

that writing a decision on Islamic banking cases can be rather challenging

because of the scarcity of precedent to refer to. Perhaps this is because

Islamic banking in Malaysia is still in its stage of infancy, with just over 30

years in practice, as compared to over 250 years of conventional banking.

It is made more difficult in these cases when there is no opposing counsel

to argue the defendant's case and elucidate the issues that may cause

injustice to the defendant. It is also my observation that typically the

contract documents used in these transactions are, more often than noq a

modified version of the standard banking document, which not

sqprisingly, made reading more arduous. Be that as it may, what I propose

to do here is to set some of the practices and legal position, which to my

mind is appropnate, given the existing set of laws, in determining the

quantum of plaintiff s claim under BBA contracts.

Present Practice

6- The nature of a BBA contract is we[ exprained in the court of

Appeal's decision n Lim Kok Hoe, and I can do no better. In a typicar

BBA contrac! the first transaction begins with a property purchase

Agreement ("PpA"). As in the present case D4-22A-263-2006, vide the
PPA the defendant sells his properfy to the BIMB for a sum of
RMI77,960.00 and armost simurtaneousry BIMB sefis it back to him at a
price of RM45r,895.04 under the pSA. There are, depending on the
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circumstances, variations as to the manner in which a bank pays the

purchase price under the PPA to the customer. In a case where the

construction of the property is completed, the bank will pay by lump sum

payment of the full purchase price. In other instances, payment may be

made progressively, which usually depends on the stage of completion.

Ordinarily the repayment by the customer under the PSA is on deferred

payment basis by way of periodical instalments for an agreed tenure which

may run to 2O years or more. Again depending on the terms agreed"

payment of the instalments may commence immediately upon the initial

payment or after payment by the bank of the full purchase price under the

PPA. As security for the payment of the instalments by the customer under

the PSA, a charge over the property is created in favour of the bank.

7. Upon default by the customer, the bank may enforce the charge by

applying for an Order for Sale and simultaneously file a Writ of Summons

for judgment sum. An application for an Order for Sale is made by way of

an Originating Summons. Section256(2) of the National Land Code, 1965

('NLC") states tha! an application for an Order for Sale, must be made in

accordance with the law relating to civil procedure, namely, the procedures

as laid down under the Rules of the High Court, 1980, ("RHC"). O83 of

the RHC provides for inter alia, the procedure for a sale of a charged

property. Section 257 (l) (c) NLC, requires an Order for Sale made by the
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