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GROUNDSOF DECISION

reason. He argued that, following the doctrine of stare decisis, this court is

bound by the decision of the Court of Appeal n Lim Kok Hoe which had

given full acknowledgement of the right of the bank to enforce payment of

the full sale price under the PSA. The basis of his contention is as

follows. The Court of Appeal in Lim Kok Hoe referred to the cases of

Bank Islam Maloysia Bhd v Adnan Omar [1994J 3 CIJ 735, Datuk Hj. Nik

Mahmud Nik Doud v Bank Islam Malaysia Bhd fl998J 3 CIJ 605, and

Bank Kerjasama Rakyat Malaysia Bhd v Emcee Corporation Sdn Bhd

[2003J ] CIJ 625. All these cases are based on BBA contracts which

according to the learned counsel were upheld by the Superior Court. In all

of them the full sale price has been allowed.

25. Before I deliberate on the issue of stare decisis, it would be useful to

appraise ourselves on the application of this doctrine. Stare decisis,

according to Oxford Dictionary of Law 5ft edition literally means'to stand

by things decided." This is the maxim which underlay the basis of the

doctrine of binding precedent. It is necessary to abide by former precedent

when the same points arise again in litigation. In other words, it is to stick

with what has been decided. It is axiomatic that the principle of stare

decisis operates on the basis that "like cases should be decided alike". The

application of this doctrine in England is found in Young v Brtsbl

Aeroplane Co Ltd (1944) I KB 7I8.ln that case the Court of Appeat held
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of Lord's decision binds the Court of Appeal and that the

by its own eadier decisions except for three situations

(ii i)

the court is entitled to decide which of the two conflicting

decisions of its own to follow:

the court can refuse to follow a decision of its own which.

though not expressly ovemtled, cannot in its opinion,

stand with a decision of the House of Lords: and

the court is not bound to follow a decision of its own if it is

satisfied that the decision was given per incuriam.

Per incurian refers to a judgment of a court which has been decided

without reference to a statutory provision or earlier relevant judgment. A

judgment per irrcuriam need not be followed as precedent. A lower court

therefore, is free to depart from an earlier judgment of a superior court

where that earlier judgment was decided per incuriam. However,

ordinarily in the common law jurisdiction, the ratio decidendi of a

judgment must be followed and is said to be binding on the court below.

26. The same principle was also adopted by the courts in Malaysia. In

Dolip Baghwan Singh v Public Prosecutor [1998] I MIJ /, the Federal

Court referred to Young v Bristol Aeroplane Co Ltd F944J I KB 718 and,

(ii)
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held that the doctrine of stare decisis dictates that a court, other than the

highest cour! is obliged generally to follow the decisions of the courts at a

higher level or at the same level. ln Dato' Tan Heng Chew v Tan Kim Hor

& Another Appeal [2006] I CIJ 577 the Federal Court finds that this

doctrine has attained to status of immutability and judicial hierarchy, and

must be observed to avoid uncertainty in the law. In Lembaga Tatatertib

Perkhidmatan Awam Hospital Besar Pulau Pinang & Anor v Utra Badi a/l

K Perumal [2001J 2 MIJ 4]7 the Federal Court states that it is necessary

for each lower tier in the court structure to accept loyally the decision of

the higher tiers and chaotic consequences would follow should the lower

tier fail in this duty. ln Hairul Hisham bin Salim v Dato' Zainal Abidin

[2003J 5 MIJ 567,the court obserues that,"the principle of stare decisis

encapsulate the doctrine that a ratio decidendi of a superior court mwt be

followed ond is binding on the court below ". The ratio decidendi of a case

can be defined as the principle of law on which the court reaches its

decision. It has to be deduced from the facts and the reasons that the court

gives for reaching its decision as well as the decision itself.

27. Coming back to the present case, the pertinent question to be asked

is what then of the Court of Appeal decision n Lim Kok Hoe that binds

this court, bearing in mind that under the doctrine of stare decisive that

binding precedent is the ratio decidendi. It must be noted at the outset that
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