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so, since it is also Encik Oommen Koshy's argument that the court ought

not to interfere. Even if as a last resort, justice demands equitable

interference, the court would have liule choice but to fall back on generally

accepted practice of Islamic banks. That being so, I simply cannot

appreciate, let alone understand, why a customer must go through such an

excruciating process when at the end of the day he comes to the same

position namely, that in determining the correct amount of rebate, the court

would apply what would be the generally accepted practice of Islamic

banks. In other words the approach to be taken then would be the same

approach taken by this court here and now. Further, it must be said that

Encik Oommen Koshy's suggestion would simply add to the burden

already suffered by the aggrieved customer in terms of time and expenses,

which this court should not condone, particularly since the issue could be

resolved at this proceeding.

17. Thus far, there are a few decisions of the High Court that relate to

the quantum of plaintiff s claim in BBA contract, The first of such cases is,

Affin Bank Bhd v Zulkifli Abdullah [2006] 3 MLI 67. In that case it was

held that the bank cannot claim the full sale price of the property in the

event of default by the customer. The learned judge in that case allowed

the balance due on the date ofjudgment by computing the profit on a per

day basis that is due to the bank until full settlement. The court took an
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approach of determining the bank's profit per day and allowing the same

up till date of realisation. This case was later followed by Malayan

Banking Berhadv Marilyn Ho Siok Lin [2006J 7 MIJ 249.The High Court

n Malayan Banking Berhad did not allow the full sale price to be the

amount stipulated for an Order for Sale but instead follow Affn Bank's

approach. Further to that, the court ruled that it would not be equitable to

allow the bank to recover the full sale price as defined in the instrument

when the tenure of the facility was determined prematurely. ln Malayan

Banking Bhd v Ya'kup bin Oje & Anor [2007] 6 MIJ 389, the High Court

also did not allow the plaintiff to enforce payment of the full sale price

stipulated in the application for Order for Sale but instead ordered the bank

to put up an affrdavit to indicate the amount of rebate to be granted before

allowing an Order for Sale. This is because, His Lordship Hamid Sultan

Abu Backer JC (as he then was) was of the view that Sharia banks is not a

charitable institution and are entitled to earn profits out of their investment

and when there is default it should adjust its profits according to the facts

and justice of the case as required under the Sharia principles and practice.

18. In all the above decisions, when a BBA contract is prematurely

terminated upon default by the borrower, the court did not allow the bank

to enforce the payment of the full sale price in a premature termination.

The underlying principles which come to fore, derived from these

t 7

I  i A



M-22 A-fg 5 -2W 5, M-22 A-39v2oO 5
D4-222 A- t9 s -2rI,6. D4-22 A-263 -2ffi

GROI.JNDS OF DECISION
l 8

decisions is clear. The court does not enforce payment of the full sale price

but intervene on equitable grounds, albeit based on different approaches. I

am doing the same for the following reasons.

19. In my view, if I were to grant an order for the full sale price in an

Order for Sale application, it will defeat the requirement of s. 266(1) of the

NLC. I am guided by the decision of the Federal Court in Perwira Habib

Bank (M Bhd v Lum Choon Realty Sdn Bhd [2005J 4 CIJ -]45. Section

266 NLC is designed out of concern to protect the chargor. As held by the

Federal court in that case it has the objective of protecting the chargor who

is on the brink of having his property sold at an auction to know exactly

where he stands in terms of the amount of repayment in order to give him

the opportunity to redeem his position under s. 266 NLC. If I were to

follow Encik Oommen Koshy's argument, it would mean that when a

customer wants to tender payment under s. 266(1) NLC he will have to

fork and pay the bank the full sale price and then wait at the mercy of the

bank for a rebate. Even in a situation when the bank did not pay the full

purchase price under the PPA, the burden lies on him to tender the full sale

price under the PSA. Thereafter, he will be kept wondering if he is entitled

to any rebate and how much (if any). If the customer eventually receives a

rebate but feels that it is insuffrcien! he will have com€ to court for


