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Argument by the Bank

12. For the banks, often it is argued that the court must enforce the full

sale price, irrespective of the time, breach occurs. In other words, it is not

the business of the court to interfere with wriffen terms of the contract

since the customer has agreed to pay the full sale price upon default. This

argument is premised on the underlying presumption that a BBA contract

is a sale transaction and not a loan transaction. Hence, a sale price must be

met at all cost. It is also the belief of the proponent of this argument that,

by inserting a rebate clause in the agreement it will create uncertainty on

the sale price and the gharar operates. Besides, since it is a sale agreement,

the sale price does not change, lest it will not reflect the transaction as a

true sale. As a matter of practice however, the bank in all instances will

grant a rebate at its discretion.

13. with due respect, I find this argument untenable. whilst it is true

that the Court of Appeal n Lim Kok Hoe held that a BBA contract in a way

diffen from conventional banking because it is a sale transaction, it cannot

however be regarded as a sale transaction simpliciter. Ttre BBA contract is

secured by a charge and concession as ibrar is given as a matter of practice

to all premature tennination. Further, it is not a simple sale because even if

the bank does not make payment of the full purchase price under ppA the

bank would still be entitled to claim the amount already paid. Whereas in a
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simple sale if the first leg of the transaction fails, the bank's right to the

amount paid will not ipsofacto accrue since the sale was never completed.

14. If we were to take Encik Oommen Koshy's argument to the extreme,

is this court expected to order that a full sale price be paid by a customer

even if the bank had not made paymont of the full purchase price under the

PPA? That is quite difficult to reconcile and surely cannot be so. In

fairness the bank cannot be allowed to argue that a sale transaction must be

adhered strictly to the letter only on the part of the customer. Why a bank

should insists on payment of the full sale price and thereafter as a matter of

practice grant a rebate to the customer simply to show that it is a sale

transaction may have its purpose but to place the customer in such a

precarious position is quite something else, particularly when such grant is

at the bank's absolute discretion. From the practice of the bank it is clear

that the insistence on enforcing payment of the full sale price appears to be

merely an attempt to adhere to written text but I doubt if such appearance

achieve its purpose. This is because, despite the written term of the

agreement, the bank in reality does not enforce payment of the full sale

price upon a premature termination. It always grants rebate or ibrar based

on'tnearned profit".
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15. According to Encik Oommen Koshy's argument also, the notion of

enforcing payment of the full sale price followed by the grant of rebate or

ibrar at the absolute discretion of the bank is in line with the spirit of a sale

transaction. When questioned as to how a customer would then know what

the amount of rebate would be, he suggested tha! if there is surplus in the

amount received from an auction, the bank would be obliged to refund to

the customer the surplus from the proceeds. It is unclear what is meant by

surplus. If surplus means an amount over and above the sale price, there is

no reason for the bank to withhold the szrme. The bank must refund such

surplus as retaining it amounts to unjustified enrichment on the part of the

bank. Surplus must therefore mean the amount over and above the sum due

to the bank and this amount may be refunded at the discretion of the bank.

In other words, he suggested that, though rebate is always granted it not a

maffer of right that the customer is entitled to it. Any aggrieved customer,

according to Encik Oommen Koshy also, can always b.ittg an action to the

Court for determination, as to whether he is entitled to a rebate or the

amount of rebate is correct.

16. Ingenious as this argument may be, regrettably I differ in my view. I

dread to imagine that such a day would come because if a customer were

to seek for a determination as suggested then what would be the

contractual terms upon which the court is to determine. This is particularly
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