International Journal of Islamic Financial Services, Volume 3, Number 3

REGULATORY FRAMEWORK OF FAMILY TAKAFUL
IN THE CONTEMPORARY ECONOMIC REALITY

Mohd. Ma’sum Billah

Shart’ah model of family takaful is not meant for protecting soul, but it is a financial technique
undertaking to provide a financial security for the widows, orphans and other dependents of the
deceased (assured), against a future unexpected financial risk. The conventional system,
however, offers a life insurance policy, which may not be freeRibim(interest), or some other
elements, which are not recognized by Islamic teaching. Based on the observation of the
practices of life insurance policies under the conventional system many Muslims, and even some
Islamic scholars, diametrically oppose the idea of life insurance policies, but have not come up
with an Islamic alternative model to the conventional one, which would meet the expectations of
contemporary Muslims and would protect widows, orphans and other dependents in society from
unpredicted future financial risk. Hence, the central idea of the model of an Islamic life
insurance is that, it is not a policy to insure one’s own life, but is a financial transaction relying
on the principles of mutual cooperation, to undertake a responsibility towards safeguarding
widows,orphans and other dependents of the deceased (assured), from future financial risk,
which does not involve the elements of éRibut is operated along the lines of the following
principles of thedal-Mudharabah’ financial technique, while neither clashing with the principles

of ‘al-Mirath” nor with the principles of ‘al-Wasiyah’. In an Islamic model of life insurance
policy the nominee(s) is not an absolute beneficiary(s) but a mere trusteris under a duty to

obtain benefits over the policy, and distribute them among the heirs of the deceased (assured),
according tahe principles ofd/-Mirath” and ‘al-Wasiyyah'2 This article tries to come up with

a solution to the operation of an Islamic model of life insurance policy, in contemporary Muslim
societies, refuting the misconceptions that, some Muslims have placed against the validity of a
life insurance policy.

Presentation of Issue

The central idea of Famillakafi/ under the Islamic discipline is quite different from the one, which is
practiced under the conventional system. An Islamic model of a life insurance policy, however, is a
financial transaction based on the principle of the\ludharaba’ financing technique relying on the
principle of mutual cooperation undertaking a responsibility towards safeguarding widows, orphans
and other dependents of the deceased (assured/policy holder) from an unexpected future
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material risk. The nominee(s) in the life insurance policy who is appointed by the assured, is not an
absolute beneficiary(s) over the policy, but a mere trustee who receives the benefits and distribute them
among the heirs of the deceased (assured), according to the principledlot:t#’’ (inheritance) and
‘al-Wasiyyah’ (bequest). Where the assured is still alive upon the maturity of the policy period, he has
the right to claim from the insurer the paid-premiums, the share of profits made over the paid premiums,
plus bonus and dividends according to the company policy. But if the assured dies at any time before
the maturity of the policy, the claim of the nominee(s) includes the paid-premiums, the share of profits
made over the paid-premiums, bonus and dividends according to the company’s policy plus a donation
from the company’s charitable fund according to the financial condition of the beneficiary(s) of the
assured. As for the claim for benefits over a life insurance policy, the death of the assured does not
necessarily have to be natural or accidental, but any cause of the death (even an unlawful death like
suicide or being killed in the act of a crime etc.), counts so long as the death of the assured is proved.
This is because the death of a person is determindddy(swt) as is stated in the Hofjur 'an

“No soul can die except by the permission of Allah (swt), the term being fixed (by Allah
SWT)......

Moreover, as regards with the act of suicide or any other crimes, the doer himself/herself is solely
accountable td/lah (swt) for his/her own act. A#llah (swt) ruled in the holpur an:

“...They shall reap the fruit of what they did, and you what you do...”

Thus, it does not mean that, a criminal will simultaneously be accountable for his/her own wrongful act
and also be deprived from other rights. It is a fundamental right of everyone in a society to enjoy in
business and other matters, which they aquire lawfully. Such personal rights should be exercised by
everyone equally, regardless of whether one is innocent or a criminal, as long as are the rights within the
lawful sphere. Hence, life insurance policy is a transaction, whereby the assured’s beneficiary(s) should
not be deprived due to the assured’s criminal act (i.e. act of suicide, or being killed for a wrongful act
etc.). The agent in a life insurance policy is not supposed to be paid his salary out of the assured’s
premiums, because they work for “The Company” and thus should be paid by “The Company”. For
example since a life insurance policy is based on the principlal-dfudharabah’, whereby the
involved parties i.e. insurer, assured, and agents share the profit over the business, which is partly run
by theassured’s paid-premiums, therefore, the interest for the agent in a life insurance policy is a share
of profits made over the assured’s paid premiums plus dividend and bonus, according to the company’s
policy. As regards to the insurable interest in a life policy under the Islamic model, the policy holder
himself has an insurable interest if he is alive upon the expiry of the policy period. If the assured dies at
any time within the policy period, the insurable interest is to be vested only in the heirs of the assured
according to the principles odl-Mirath’’ and ‘al-Wasiyyah

Chief Objectives
Having a Familylakaful @ Islamic life insurance policy does not mean that, one has insured one’s own

life, but itis a fair financial transaction catering for the benefits of certain helpless people in the society.
The rationale behind havingSaari’ah justified life insurance policy could be summed up as follows:
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. Itis one of the means of providing a material safeguard for offspring, and is thus in line with the saying of the

Holy Prophetsaw) . He (saw) spoke to this effect:

“Narrated by Saad b. Abi Waqqas (r.a)...: it is better for you to leave you off-spring wealthy than to
leave them poor, asking others for help?>..”

Having a life insurance policy @ Famflykaful is a future material security for widows and other
dependents of the deceased (assured).HoheProphet (sawin fact encouraged the providing of
security for the widows and poor persons as he highlighted in dnetcdditions:

“ Narrated by Safwan bin Salim ( r.a): The one vidwks after and works for a widow and for a
poor person (dependent), is like a warrior fighting for The Cause of Allah (Swt), or like a person
who fasts during the day and prays throughout the night. “.

. Alife insurance policy guarantees a future material protectioimfer,Alia, orphans, and it is again

justified by the saying of thidoly Prophet (saw)

“Narrated by Sahl bin Saad (r.a): | and the person who looks after an orphan and provides for him,
will be in paradise like this, putting his index and middle finger together....”

Having a life insurance policy provides certain persons (as widows, orphans and so on) with a
protection from unexpected future material difficulties, which may lead to the hardships in the lives
of these people. Theoly Prophetadvised theimmahto protect one from any form of hardships

and difficulties when he said to the effect:

“Narrated by Abu Huraira ( r.a): Whosoever removes a worldly grief from a believer, Allah (swt)
will remove from him one of the griefs of the day of Judgement. Whosoever alleviates a needy
person Allah (swt) will alleviate from him in this world and the next....”

Having a life insurance policy is like taking an initiative towards reducing the poverty rates and

contributing towards a reasonable comfortable life without such difficulties. Itis thus justified by the
Qur’anic principle wherebyl/iah (swt)advised the creatures to seek from Him The comfottiédaléie
(swt)says to the effect:

“...our Lord! Give us comfortable life in this world and comfortable life in the hereafter...”

A life insurance policy ensures mutual cooperation, a brotherly feeling towards others, which
provides gpositive status, hence provides a feeling of brotherhood in society. For example, an
assured pays the premium, which enables the insurer to invest and make a profit, while the insurer
ensures a financial protection for the assured’s beneficiary(s). Such financial cooperation lead to a
sense of brotherhood and economic progress. Moreover, having a life insurance policy is a positive
initiative by the assured towards a positive material status of the widow, offspring and so on. Such
mutual cooperation towards a positive goal, is in fact ruled &ilak (swt)whereHe (swt)says to

the effect:
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“...Sustain in mutual cooperation among yourselves in righteousness and flety...”

7. Finally having a life insurance policy is like taking an initiative towards ensuring a self-reliant society, without
facing hardship and difficulties, and of course an economic growth in society, which may result in the
elimination of hardship and bring about a comfortable standard of living in the society. Itis thus, in line with
theQur’anic principle wherdllah (swt)Himself prefers an easy life for the creatures rather than them
having difficulties.He (swt)says to the effect:

“..Alah (swt) intends easy life for all of you while He does not want you to be in difficulties..”

Family Takaful vs. Life Insurance

The purpose of scrutinising is to discover the basic contrast between the conventional system of life
insurance and the Islamic model of it. This is because $#lamea and many Muslims are of the
impression that, a life insurance is totally prohibited in Islam. The argument has been raised from the
scenario of life insurance policy practised under the conventional system. lItis to be acknowledge here
that, even though in both the conventional system as well as in Islam a notion of life insurance policy is
being designed, there are undoubtedly several aspects whereby, both systems are in conflict in both,
principles and practices. | would therefore, like to sum up the basic contrast between them, which may
enable us to grasp the nature of the Islamic model of a life insurance policy as an alternative to the one,
which is practiced under the conventional system. The basic contrasts are as follows:

1. Alife insurance policy under the conventional system evolves around the elerRéd pivhereas
an Islamic model of life insurance policy is totally free from the elementRib&” , for it is
operated based on the principle @fMudharabahfinancing techniqué?

2. Ina conventional system of life insurance policy, the nominee(s) is an absolute beneficiary(s). Suffian
J. inRe Man bin Mihat® gave a verdict that, the nomineelfger Alia in a life insurance policy
takes absolutely and exclusively the benefits of the pHlidn contrast, the nominee(s) in a life
policy under the Islamic model is not an absolute beneficiary(s), but a mere trustee who is in a
position to receive the benefit over the policy on behalf of the assured’s heirs, and distribute it
among them according to the principlesadfMirath’ (inheritance) and ‘Wasiyyah’ (bequést) In
Karim v. Hanifa® the High Court of Karachi ruled out that, the nominee(s) in a life insurance policy
is nothing more than a mere agéhtTheNational Council for Muslim Religious Affaiia
Malaysia,also issued &atwato the same effect in 1979 that, the nominee(s) in a life insurance is
a mere trustee who is supposed to receive the benefit over the policy and distribute it among the
heirs of the deceased, according to the principléd-ddirath” and‘al-Wasiyah'*®

3. Idea of a conventional designed life insurance policy is that, if the assured dies at any time before the
maturity of the policy, the nominee(s) is entitled to maturity of the policy, the nominee(s) is entitled to
recover from the insurer the whole amount agreed in the policy. While, if the assured is still alive upon
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the expiry of the policy period, he is also entitled for the whole amount agreed in the policy plus the interest,
dividends and bonus, subject to the company’s policy. On the contrary, in the paradigm of an Islamic
Model of life insurance policy is that, if the assured dies at any time before the policy matures, the beneficiary(s)
is entitled from the insurance company to the whole amount of paid premiums, the bonus and dividends
according to the company’s policy, a share of profits made over the paid-premiums, plus a donation from
the company’s charitable fund according to the financial status of the beneficiary(s) (i.e. if the beneficiary(s)
is financially in good condition the amount will be small, but if the beneficiary(s) is financially weak or
unstable the amount could be bigdgérBuch transaction is considered as a mutual cooperation towards
the welfare of the helpless people in a society, and is thus in line widaitiamic principle. Allah (swt)
says to the effect:

“...Cooperate among yourselves in righteousness and plety...”

However, in the case where the assured is still alive upon the expiry of the maturity period, he is
entitled from the company the whole amount of paid-premiums, a share of profit made over the
paid-premiums according to the principle @k Mudharabak’, bonus and dividends, according to

the company’s policy.

4. In the operation of a life insurance policy under the conventional system, the payments for the
agents are to be paid out of the assured’s paid-premiums, whereas under the Islamic model of a life
insurance policy, the agents work for the company, and thus, they should be paid by the company
itself. This means that, the payment for the agents could include a share of profits made over the
paid premiums, plus dividends and bonus according to the company’s policy.

5. With regard to the insurable interest under the conventional system, it is usually vested to the
policyholderhimself* should he be alive upon the expiry of the policy period. But, in the case of
the death of the assured within the period, the insurable interest is to be vested to husband and wife,
parents or children, the benefactor or beneficiary or servant, company and director, trustee and
employee, partners, mortgagor and mortg&gee.

In contrast, under the Islamic model, the insurable interest is to be vested to the assured himself or to his
heirs according to the principles al-Mirath’’ and‘al-Wasiyyah'

Governing Principles Affecting Family Takaful

It has obviously been established from the earlier discussion that, a life insurance policy under the
Islamic model is different from the one practised under the conventional system. Here, | wish to
proposehe following basic governing principles for the Islamic model of life insurance.

1. Prior to entering into a life insurance agreement, the assured must have a sincere intention that, the
policy will not lead to gain, but should look towards protection of off-springs, wife and the other
dependants from unexpected future financial risk. Simultaneously, he also has to put his trust in
Allah (swt) for the betterment of those dependants’ future lives. Such initiatives thus, are in line
with the advice of the Holy Prophet (saw)
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“The Holy Prophet (saw) told a bedouin Arab who left his camel untied trusting to the Will of Allah
(swt): Tie the camel first then leave it to Allah (swt). "%

2. The life insurance policy should not be involved wRkba but based on the principles of the
‘al-Mudharabah’ financing technique, whereby the insurer as well as the assured or his beneficiaries
share the profits, bonus and dividends accordingly.

. In the case of the assured’s death at any time during the policy period, the beneficiary(s) of the
assured should not fight for the whole amount, but only for the paid-premiums, a share of profits
made over the paid-premiums, bonus and dividends accordingly, plus a donation from the company’s
charitable fund, according to the beneficiary(s) financial condition.

. In case where the assured is alive upon the expiry of the policy period, the assured can only claim
from the company the paid-premiums, a share of ptofitade over the paid premiums, plus bonus
and dividends according to the company’s policy.

. The nominee(s) in a life insurance policy does not necessarily have to be an absolute beneficiary(s),
but a mere trustee who is under a duty to receive the benefits from the insurer, and distribute them
among the heirs of the assured according to the principlasMirarh” and'al-Wasiyyah. Hence,
should the nominee(s) fall into the category of heirs of the assured, he/she is also entitled to a share

accordingly.

. The agents in a life insurance policy should not be paid out of the paid premiums by the assured, but
be paid out of the share of the profit made over the paid premiums by the company itself. This is
because the agents are not working for the assured, but for the company. Therefore, the agents
should enjoy a share (a salary) of the profits according to the company’s policy.

. As regards the investment of the paid premiums, Adil Salahi suggested that, the company (insurer) is
under an obligation to invest the paid premiums in a lawful business, which is free from the
elements ofRiba’,?® gambling’ and other forms of unlawful transactions, contrary to divine

principles.

. The insurable interest in a life policy should be presented either to the assured himself (should he be
alive upon the expiry of the policy period) or to the heirs of the assured (should the assured die at
any time within the policy period) according to the principle&bMirath” and‘al-Wasiyyah'?’

Differences of Views

Some Islamic scholars oppose the idea of contract of life insurance generally. They argue that, a life
insurance contract is contrary to the Divine principles and thus, is not permissible in Islam. There are
another group ot/lama who agreed to the general insurance with certain conditions, but they oppose
the application of life insurance poliéy.In this section, an attempt is made to highlight the opposing
views of theUlama against the validity of life insurance in today’s society and possible refutation to it.
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Negative Attitudes

Among the opponents against the validity of life insurancé/arf Mohd. Bakhit, Mohd. Abu Zuhra,

Mohd. Musa, Ahmad Ibrahim, Al- Hanafi, Ibd Abdeen, Sheikh Shaukat, Khan Mohd. Yusuf Musa, Shaukat
Alyan, Ahmad Fahmi, Ahmad Taha Sanusi, Abdur Rahman Isa, Ali Khakkaffew others including
Al-Sheikh Jad Al-Haq Ali Jad Al-Hawho vehemently oppose the idea as well as the operating of life
insurance policy in the light of the divine sanctions. In their judgement life insurance is absolutely
opposed to th&hat’ai discipline and thus shall not be permissible in Islamic teachings.

Basis for the Negative Attitudes

The grounds for opposing the validity of life insurance are in fact based on many reasons. Here, | would
like to sum up some of the principal grounds upon whicliihe:a and many Muslims are reluctant to
accept a life insurance policy under the shield of Islamic teachings. Their arguments rely on the
following grounds:

1. Itis a policy of insuring one’s lifeSheikh Jad al-Haggsued aFatwa’ against the validity of life
insurance because it is a transaction, which ensures one’s life, and insuring one’s life by a creature
is not permissible in th&hari’ah.*

2. Alife insurance contract involves unlawful elements. A contract which involves unlawful elements
can never be binding as thely Prophet (saw$ays to the effect:

“..the Muslims are bound by the conditions except the condition which prohibits the permitted one or the one
which permits the prohibited oné?”

3. It contains the element @tiba’.*> Many Ulama oppose the validity of life insurance because it
contains elements of both kinds'®iba’ i.e.‘ Riba al-Fadhl' and’ Riba al-Nasiah’. For example,
if the insurer pays the insured or his beneficiary(s) in return of paid premiums more than what he
paid, it becomeRiba al-Fadhl’, while the payments by the insurer to the assured after a particular
period of time becomeskiba al-Nasiah’. Thus both situations make a life insurance policy
unlawful®® This is because, any transaction involViRgha' does not have shelter in the Islamic
Shart’ah asAllah (swt) declared to the effect:

“... Allah (swt) permitted trade while prohibited Riba... **

4. It supersedes the Will afllah (swt). In a life insurance policy, from the commencement of the
contract between the insurer and the assured, the assured always aims that, upon his death hi:
beneficiary(s) would gain a large amount of money. In such a situation, the assured predetermines
his own death as well as confirming the material gain fasdmnsficiary(s) whereas, Allah (swt) is
the one who determines one’s death as well as future earningsiah (swt) reminds us to the effect:

“.. Nor does anyone know what it is that he will earn tomorrow, nor does anyone know in what land
he is to dieyerily Allah (swt) has full knowledge and He is acquainted (with all things).
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5. It contains an element of betting. In a betting the gambler always hopes for a chance to gain. Similarly,
in a life insurance policy the assured upon the payment of premiums to the insurer, always hopes for a
chance of gaining a large amount of money. Hoping for such a chance is similar to gambling and thus,
Shari’ah never recognises it as a valid transactfon.

6. It has element OAl-Garar’ (uncertainty). Any contract whose subjettter or the object involvéal-
Garar’ (uncertainty), the contract deemed to be nulhamd ab initia In a life insurance contract the
subject matter is a death and it is not certain whether the assured’s death will occur during the policy period
or not. Thus, such uncertainty in the life insurance policy leads the policy to be invalid. Moreover, a
transaction involve'Ssarar’ is prohibited in the Islamic discipline as thadi# to this effect:

“The Holy Prophet (saw) forbade the transaction through fraudulent means or the GararrSale.”

7. It contains the element bfaisir (gambling). In a gambling the gambler pays a certain amount of money
and subsequently hopes for a chance to gain an additional large amount ofmdmgyransaction
involving such element of gambling is prohibited inSheri’ah, asdllah (swt) says to the effect:

“...They ask thee concerning wine and gambling say in them is greafsin...”

Similarly, in a life insurance policy the assured always hope for a chance to gain, which is in the same nature
as gambling and thus is prohibited in the Islafia i ah.

8. There is no direct authority, which justifies life insurance. There are some who do not accept the life
insurance policy as a valid transaction. They claim that, a life insurance policy is a transaction, which
cannot be justified by the injunctions from either the-'an’ or the'Sunnah:

9. Itis contrary to the principles‘@awakkul’ (placing the trust id/lah (swt). Itis a fundamental obligation
on believers, in conformity with their faith, to place their trust always on the Al-Miglady (swz). As
Allah (swt) commanded to the effect:

“....but on Allah (swt) ‘Tawakkul’ (put your trust) if you have faitff.

In a life insurance policy once the assured enters into an agreement and pays regular premiums while he
hopes that, one day he will die, and the insurer will protect his beneficiary(s) financially. In this case, the
assured puts his trust notdfiak (swt) but on the insurer, which is contrary to @ ’anic principles of
‘Tawakkul’and therefore, a life insurance policy should be deemed to be unlawful.

10. It is contrary to the principles @fl-Mirath’ and‘al-Wasiyah' Bothal-Mirath andal-Wasiyahare
among the divine doctrines which provide that, one’s property or wealth upon diedéth adia, to be
distributed among the right beneficiries in accordance with the principlesMirath’ and ‘al-
Wasiyah! In the light of these principles, the deceased has no jurisdiction to determine the beneficiary(s)
upon his death. In a life insurance policy however, the assured nomindtesdheary(s) who are
expected to enjoy the benefits of the policy. It seems that, the assured deterrpemeficiaey(s). Thusitis
contrary to thprinciples oti/-Mirath’ (inheritanceandal-Wasiyyah'(bequest):
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The recenfatwaby Shaikh Al-Azhar. Sheikh al-Azhar, Al-Shaikh Jad-al-Haq Ali Jad al-Haq
responded in Batwasession on the position of life insurance in Islashio 7 'ah, which has appeared‘a-
Igtisadul Islami’July 1995, in th&atwa column, at 60. In hiSatwahe established that a life insurance
policy is prohibited in Islami§hari’ah.*? His claim was based on the following grounds:

1. Inthe light of the principles of Islanghari’ahno one could ensure others’ wealth or property unless there
is a fear of unjust enrichment, losses or destruction. In alife insurance policy these three circumstances are
not available; moreover, a life insurance policy involves the elemdRitsaznd therefore, it is not allowed
in Islam®

2. Life insurance is a policy which insurers one’s life and thus it is not permissible if¥islam.

3. Alife insurance policy involves the elemerdleGarar (uncertainty). A transaction, which involv@arar,
is not valid in the eyes of the IslanSibari’ahand therefore a life insurance is unlavitul.

4. Moreover, he went on to prolong his discussion by arguing that, a life insurance contract evolves not
around mutual cooperation but unlawful elements and thus if a contract evolves around such elements
itis null and void® relating on the followinddadith

“..Muslims are bound by the conditions except conditions which prohibit the permitted one or the
one which permits the prohibited on&.”

5. Finally, he advised Muslims that, Muslims should get involved in a life insurance policy because anyone who
obtains money from such a policyhasram*®

Response To The Opponents

There are differences of grounds relying on the divine authorities, authenticities and analytical approaches,
put forward by distinguished Islamic scholars in opposing the operation of life insurance policy in the light of
Shat’ah discipline. | sincerely believe that, if those scholars could spend some time deeply concentrating on
the issue of life insurance policies without looking at the nature of how the conventional system operates, but
consider the material risk of unfortunate orphans, widows and other dependents who may unexpectedly lost
their bread winner, then surely they could come up with an alternative Islamic model of life insurance, justified
by the divine sanctions, which may protect these vulnerable persons from unexpected future material risks, anc
ensure the elimination of poverty in society while guaranteeing an economic growttirstine Ummah

In this part of the article, | would like to respond to the views put forward by the opponents against the validity
of life insurance policies, which will enable us to understand the actual scenario of a life insurance policy under
Islamic teaching, and be able to distinguish a life insurance policy under Islamic teaching from one, which is
operated under the conventional system.

1. Getting involved with a life insurance policy does not mean that, one is insuring one’s own life, but it is mere
financial transaction based on the principles-dfludhirabah relying on the&ur’anic doctrine of mutual
cooperatior? in taking an initiative towards rescuing orphans, widows, and other dependents of the deceased
from an unpredicted future material risk. In a life policy, the insurer and the assured equally believe prior to
entering into the agreement that, every creature is subject to death, and
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and thus the assured will surely meet his death. In other words, a life insurance policy means, the initiative to
provide financial security for the orphans and so on, which has nothing to do with insuring one’s own life as
claimed by somé&. Moreover, an initiative is like ensuring the futwrelfare of the off-springs (or-
phans), widows, and dependents, and it is highly justified by the Isthaiine of the following
Ahadith as theéHoly Prophet (sawgtated to the effect:

“Narrated by Saad bin Abi Waqgas (r.a)... the Holy Prophet (saw) said... it is better for you to leave your
off-spring wealthy than to leave them poor, asking others for h&ip..”

“Narrated by Sgivan bin Salim (r.a ) the Holy Prophet (saw) said the one who looks after and works for a
widow and for a poor person is like a warrior fighting for Allah's cause or.... Fasts during the day and pray
through out the nighi#2

Relying on the above justifications, it could be stated here that, a life insurance policy does not mean
to insure one’s own life, but it is a great contribution towards the future welfare of orphans, widows
and other dependents.

2) A life insurance contract does not involve unlawful elementsGigar, Riba, or gambling as
claimed by somé&® It is a lawful financial transaction whose subject matter is the assured’s death,
which is not uncertainGarar) or the assured does not hope for a chance (like gambling), but he is
taking an initiative for the future welfare of the orphans, widows and so on. Moreover, it is a
financialdealing based on the principlesiinudharaba financing technique, whereby the parties
involved share the profits over the paid-premiums and do not get the interest, which is different
from the one under the conventional system (whicRitsi-based). However, since the life
insurancecontract does not involve these unlawful elements, it is thus lawful and binding because
theHoly Prophet (saw3aid:

“Muslims are bound by their contract except the one which prohibits the permitted one and vicé&*versa.”

3. Alife insurance policy does not involve an elememibfi as claimed by som&lama®® but it is a
financial transaction, which is in line with the principles of mutual cooperation, based on the
principle ofthe al-Mudharabah financing technique, whereby both the insurer and the assured
enjoy the share of profits made over the paid-premiums plus dividend, bonus, as well as an amount
of donation, which is subject to the financial condition of the assured’s beneficiary(s). Thus, such
transaction of mutual cooperation is in line with tQar’anic principle, wheredllah (swt)
commanded tthe effect:

“..Cooperate ye one another iighteousnesand piety..*"

4. A life insurance policy does not supersede the Will&ih (swt) nor is it contrary to the principles
of tagqdir (fate), as some argue that, the assured in a life insurance policy determines his own death,
whilst ensuring a future financial gain for his beneficiary(s), meanwhile places his trust in the
insurerfor thefinancial protection of his beneficiary(s). These situations overrule the power of
Allah (swt). Inresponding to this arguments, in a life insurance policy the assured believes that, he
will surely die, which does not mean that he determines his own death, and such a belief is in line
with theQur’anic injunction:



International Journal of Islamic Financial Services, Volume 3, Number 3
“Every soulshall have a taste of deatft..

The assured in a life policy does not determine the future financial condition of his beneficiary(s), but he
takes an initiative towards rescuing his off-spring and so on from future material risk, the action supported
by the tradition of théloly Prophefsaw) as he said:

“Whosoever takes an initiative to alleviate one’s (Inter Alia material) difficuld&gh (swt) will lighten
his difficulties in the world and the next..."®®

Moreover, the assured does not place his trust in the insurer to protect his beneficiary(s) materially, but he is
in financial agreement with the insurer for a mutual cooperation, to look after thesettaee of his
beneficiary(s), and it is no doubt justified by er’anic principle of mutual cooperation:

“...Cooperate ye on@notherin righteousness and piety3?

5. Alife insurance policy does not involve elements of bettihgstafa Al-Zargaopined that, in a bet the
person always hopes for a chance to win, and there is no element of cooperafioatingt,it isome
sort of competition. In contrast, a life insurance policy is based on the principle of codp@natibich the
assured never hopes for a chance, but works for the welfare of orphans, widows and other dependents
which is in line with the saying of tihéoly Prophet (saw)

6. A life insurance policy does not evolve around the element of gambling, because a life insurance policy is for
the purpose of the material welfare of orphans, widows and other dependents, whereas gambling is a
game of chance, whereby the gambler always hopes to gain. Therefore, a life insurance policy is con-
trary to gambling Al-Dareeracknowledged that, in the insurance policy there is safety against danger,
whereas gambling creates danger, so how could an insurance policy be equal to gambling?

7. There is no element of uncertair®afar) in a life insurance policy, because in a life insurance policy, the
subject matter is the death of the assured; the assured believes that he will die one day as ordained in th
Holy Qur’an, and thus, it is not uncertai@érar). Moreover, sharing profits over the paid-premiums are
also not uncertairGGarar), because a life insurance policy is based on the principiédbidharabah,
whereby if the assured dies within the policy period, the beneficiary(s) will get the benefits according to the
principles otul-Mudharabah. But, if the assured is still alive upon the expiry of the policy period, he is
also entitled to the claim according to the principleg dffudharabah. In all these situations, the
subject matter, the object and consideration (premiums) of the transaction, are clear and not uncertain
(Garar).

8. Even though there is no expressed authority froih&in or Sunnahighlighting the life insurance
policy, there are a number of authorities from@ae’an andSunnahyvhich impliedly justify a model of
life insurance policy for the Muslitdmmahwhich is quite different from the one operated under the
conventional system. For example, a life insurance policy is based on the principle of mutual cooperation
justified by theDur ‘an injunction at 5:2, it is operated based on the prineipMudharabah financing
technique, justified by th®unnatof theHoly Prophet (saw)and there are many other authorities and
authenticities, which justify different aspects of life insurance policies as mentioned earlier.
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9. Some argue that, a life insurance policy is contrary to the princiflasakkul(placing trust ind/lah

(swt)), because in a life insurance policy the assured puts his trustiatirswe), but in the insurer

who is expected to protect the beneficiary(s) financially. Responding to this argument, | would like to point

out here that, a life insurance policy is not contrary to the principénatkkul but it is a policy whereby

the insured takes an initiative for the welfare of his off-springs and so on, in which he mutually agrees with

the insurer that, the insurer will undertake to provide a material assistance in consideration of the paid-
premiums. The assured simultaneously places his tAlkikyswz), for the betterment of his beneficia-

ries’ future life. Thus the assured doesTawakkubn the insurer but a#/ah (swz). Itis in line with

the saying of theloly Prophet (saw):

The Holy Prophet (saw) told a bedouin Arab who left his tLamned trusting to the will of Allah
(swt): Tie the camel first then leave it to (put your trust on) Allah (swt) 3

10. A life insurance policy is not contrary to the principleale¥irath’ (inheritance) anevasiyyah

(bequest}* In a life insurance policy the assured nominates a particular person(s) as a nominee(s),
who is nothing more than a trust&eyho is under a responsibility to receive the benefits over the
policy on behalf of the heirs of the assifeaind distribute them amongst them according to the
principles ofal-Mirath’ andWasiyyah Hence, the nominee(s) is entitled only to a portion of the
benefits over the policy if he/she falls under the category of heirs of the assured.

Fatwa of Sheikh Al-Azhar ¢7

Sheikh Al-Azhar al-Sheikh Jad al-Haqg Ali Jad al-Hex$ submitted inBatwasession recently that, a

life insurance policy is in the light &#ari’ah unlawful haram. His claim for such a decision was
based on a few grounds (as mentioned earlier). In this part of the article, | would like to respond to the
grounds that, the honourabBheikhhas put forward as a basis for opposing the validity of life
insurancepolicies as follows:

1.

In theShari’ah discipline no one has the right to insure the others’ property, unless there is a fear of
unjust enrichment, losses or destruction. In a life insurance policy the insurer insures a benefit over
the paid-premiums (by the assured), for the welfare of the beneficiary(s) of the assured, for an
unexpected event, the assured’s death (loss of life) and also for the fear of the loss of the
beneficiary’s(s) material stability, upon the death of the assured. In all situations, the life insurance
policy contains an element of los®&bu Jaibhas pointed out that, an insurance policy is a
compensatiorfor any loss incurred by the insured, and it is neither a profit nor a gain like in
betting®® Hence a life insurance policy is not contrary toShe’ah discipline.

2. Allife insurance policy does not involve elementRilia, but it is a financial transaction based on

the principle ofl-Mudhéarabahfinancial technique, relying on the principles of mutual cooperation
justified by theQur’anic sanction.Allah (swt)says to the effect:

“...Cooperate ye one another in righteousness and piéty...”
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3. Alife insurance policy does not involve insuring one’s own life, but it is a mutual financial transaction
towards the welfare of orphans, widows and other dependents. Such an initiative is in fact well justified by
the sayings of thiloly Prophet (saw)He (saw)said to the effect in the followindadith:

“Narrated by Sahal bin Sa’ad (R ) the Holy Prophet (saw) said: | and the person who looks after an
orphan and provides for him will be in paradisé®.”

“Narrated by Abu Huraira (r.a) the Holy Prophet (saw) said... whosoever takes an initiative
(towards the welfare of) one{inter Alia) financial difficulties, Allah (swt) will lighten his
difficulties in this world and in the hereafter” ™

“Narrated by Safwan bin Salim (r.a) the Holy Prophet (saw) said : the one who looks after and
works for a wdlow and for a poor person is like a warrior fighting for the cause of Allah (swt) or
like a person who fasts during the day and pray through out the night’ '

“Narrated by Saad bin Abi Waggas (r.a)... the Holy Prophet (saw) said... it is better for you to leave
your off-spring wealthy than to leave them poor, asking others for hélp..”

4. Alife insurance policy does not contain any elemealk-Gfarar (uncertainty). The assured believes
that, the subject matter of life insurance is his death, which is certain a@dnmamtmoreover. The
benefit over the policy in consideration of paid-premiums is also available, which is certain according
to the principle o&l-Mudharabah, thus, there is no element®érar in it. Hence, a misconception
against a life insurance policy involves an elemei@arar is very rebutable.

5. Alife insurance contract too involves unlawful elementsdik@arar, gambling,Riba, etc. which
make the contract unlawful as claimedSiyaikh al-Azhaf*. But it is a mutual financial contract
which is free from the above unlawful elements (as proved in the earlier discussion) and therefore,
it is binding as justified by the saying of tHely Prophet(saw):

“Muslims are bound by their contract except the one which prohibits the permitted one or permits
the prohibited one...... A

Based on these responses, | would like to humbly remark that, the idehalidt alAzhar put forward

in conclusion of hig-atwa, advising Muslimummahnot to engage in a life insurance policy because it

is haram (unlawful) should be rebuttable. | sincerely expect that, Muslim Ummah should not be
confusedput would clearly understand the concept that, life insurance is valid if applied accordingly
and benefits can be rightly gained from it.

Further Justification For Family Takéaful

From the earlier debates and justifications based on various authorities and authenticities, it has been
quite clear that, a life insurance policy designed under the Islamic model is an alternative solution to a
conventional life insurance policy for the contemporary Muslim Ummah. Nevertheless, | would also
like to present a few other grounds here to justify the idea, that, a life insurance policy is not permissible
for the purpose of luxury, but it is permissible and encouraged by Mustimah for necessity, in

order to ensure economic growth and stability among Muslim Ummah of today. Further grounds for
the justification of a life insurance policy are as follows:



1. A life insurance policy is similar to a contractatiwadiah (deposit) whereby, two parties in a
financial transaction engage in an agreement that, one party deposits monayasaitrust) to
the other party to be kept for the purpose of safetph Wadiahis justified by theQur’anic
injunction,whereAllah (swt)commanded people to fulfill the trust (bfter Alia, wadiah). Allah
(swt)ordains to the effect:

“Allah (swt) commands you to render back your trusts to those to whom they aré’due..”

2. Alife policy is a financial transaction, which had been dealt with by the people before Islam under
the doctrine ofal-’Agilah as &Urf (custom) which had been accepted byHoby Prophet (saw),
whereby members of every tribe used to deposit certain amount of money in order to pay blood
money, as a compensation on behalf of the killer from their own tribe, to the heirs of the victim of
other tribe. SuchUrf (custom) was deemed to bring benefit to society. A custom which is
beneficial tosociety is permissible in Islam as justified by the saying oHiblg Prophet (saw)

“Whatever Muslims see good, it is good in the eyes of Allah (8wt)”

A life insurance policy is based on the sanction of mutual cooperation so as the dotlalof
practice was also based on mutual cooperation. Ther&amgaandAlwanaccepted the idea that,
there is enormous similarity between insurance aagdah in the sense of cooperatiéh.

3. Every transaction is originally acceptable, unless it involves unlawful elements. Relying on this
principle, it is admitted here that, in a life insurance policy the elements contained are in line with
the Shari”ah principles (the life insurance policy is based on the Islamic model), and therefore it is
undoubtedly lawful.

4. Alife insurance policy is for the purpose of sustaining public interest. For example, the purpose of
a life insurance policy is to protect the orphans, widows, and other dependents of the assured from
future material risk and thus, it is a transaction to be justified by the doctheséfeh al-Mursalah
(public interest). A transaction which is in the public interest lawful, because it eliminates hardship
and assists in bringing a comfortable life for human beings, which conforms wi@utfenic
injunction:

“...Allah (swt) intends every facilities (Inter Alia comfortable life) for you; He does not want to put
you to difficulties...°

5. Alife insurance is not a gain or hoping for a chance, but it is a policy for providing compensation for
damage or loss. This is because the policy is an agreement between the insurer and the assured that,
once the assured dies within the policy period, the insurer will pay an amount of money in
consideration opaid-premiums to the beneficiary(s) of the assured. Such a payment is like a
compensation for the loss of opportunity of future earning by the breadwinner (assured) due to his
death. To provide such compensation is like a mutual cooperation, which is commahitied(syvt)

“... Cooperate one another in righteousness and piety...”
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6. Alife insurance policy is similar to a retirement pension sché&i2arqaandal-Alwanapparently
discovered that, all contemporary scholars agreed on the validity of retirement pensiorfséttime.
Salahisimilarly acknowledged tha&ll scholars and seats of Islamic learning approved of the con-
cept of pension because it gives sadscribersecurity for himself and his Family in the difficult
circumstances of his leaving work or in case of de&thMr. Salahi relying on his acknowledgement
poses the question: “Why should Family security be lawful in one system and not in the other, while the
method of operation is practically the satheRelying on the above justifications it is admitted here that,
life insurance is like a retirement pension scheme (which had been widely intrddtngdhe period
of Saidana Omar (r.aherefore, it is not unlawful transaction.

7. Alife insurance policy is also justified based on the principle of necd3aityr@h). For example, itis an
important task for the guardian to work for the welfare of his own dependents. Itis in line with the tradition
of theHoly Prophet (samyvhere hesaid to the effect:

“...It is better for you to leave your off-spring wealthy than to leave them poor, asking others for
help...”®

It is also to be noted here that, in the case of necessity, that which is prohibited is also to be permitted in the
Islamic discipline, akbbn Nawjeenstated in his boo#l-Asba Wan-Nazaira

“Necessity permits an unlawful act®’

A life insurance policy of course does not allow for an unlawful transaction, but why not, the principle of
necessity allows it to be permissible.

8. Alife insurance contract is a binding promise. In the light of Islamic jurisprudence, a promise either
unilateral or bilateral, is in both situations binding as ordained dlyeQur’an

“O ye who believe? Fulfil all agreements”

According tdmam Malik (r.a) the founder of the Maliki school of law, every binding promise is lawful,
therefore, every insurance contract contains a binding promise and thus it is lawful. In other words, in a life
insurance contract, there is an agreement between the assured and the insurer, which is a binding promis
towards the protection of widows, orphans and so on, from future material risk, and therefore such a
binding promise makes an insurance contract valid.

9. Alife insurance contract involves elements of donation. This is because the assured pays regular premium:
for the protection of his (beneficiary(s); such payments of premium is like a donation for helpless people.
Moreover, once the insurer pays an amount of money together with an additional amount from the chari-
table fund to the beneficiary(s) of the assured in consideration of the paid

premiums, this also involves an element of donation. A donation is lawful in the Islamic jurispru-
dence as justified by the practices of Brephet (saw)

“The Prophet (saw) used to accept presents (donafidn)”

Relying on the above authenticity, it is analytically admitted here that, a life insurance policy does involve
elements of donation and therefore, such a policy is to be held lawful in the eyes of the Islamic discipline.
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Concluding Remarks

Analysis concludes that convention and Islam design different models of life insurance policies. There
exists many similarities in both systems, but also differences. Thus, to conclude, | would like to summarise
where the conventional and Islamic model are in contrast. And hoping that, the future application of the
Islamic life insurance policy will be successful. To summarize the results of the research:

1. Alife insurance policy under the Islamic model is a different one from the one, which is operated
under the conventional system. A life insurance policy under the conventional system involves,
Inter Alia, Riba, opposed to the principles bfirath andWasiyah payments of agents to be out of
the paid premiums, etc. In contrast, a life insurance policy under the Islamic model is like a pension
scheme, which is operated based on the principles af/th&dharabah financing techniques,
which does not clash with the principlesadfMirath andal-Wasiyah as highlighted earlier, and
also the payments for the agents to be paid by the insurer out of the profit made over the paid
premiums.

2. The insurable interest in life Insurance policy under the conventional system is to be vested to those
who are not necessarily the heirs of the assured. In contrast, an insurable interest in life under the
Islamic model should be vested to only those who are entitled to the property of the assured
according, to the principles af-Mirath andWasiyah

3. The nominee(s) under the conventional system is an absolute beneficiary over the policy, whereas
the nominee(s) under the Islamic model of a life insurance policy is nothing more than a trustee(s)
who is responsible for receiving the benefits over the policy and distributing them among the heirs
of the assured according to the principlesla¥/irath andWasiyah

Analysis throughout the research and the summary show that, a life insurance policy under the Islamic
model is different from the one which is operated under the conventional system. Hence, | would like
to extend my humble request to the respectéte:a, who oppose a life insurance policy generally,

that, they could oppose the conventional life insurance, but not the one which is designed under the
Islamic model. It is my sincere hope that, this article might enable the Muslim Ummah to have no
further doubt on the application of an Islamic life insurance policy. Islamic scholars could come up
with a better model as an alternative to the existing life insurance operated under the conventional
system, for the noble purpose of ensuring further economic growth in contemporary Muslim society.
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