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Since 1983, Malaysia has implemented an Islamic banking system with the
establishment of Bank Islam Malaysia Berhad side by side with thentmma banking
system. Todate, Malaysia has 6 local Islamic Banks, 3 foreign Islamic Badks 2004
the Islamic Banking assets in Malaysia amounted to RM89 billion, accounting foer9.9
cent of total banking assetEven though Malaysia has good experience in the
implementation of Islamic banking and finance based on the foregoing facts, it is
observed that not many practitioners, even bankers, are aware of the akdhe
Shar‘iah standing on the “Letter of Offer” as practised by the Islafmancial
institutions. Personnel involved in Islamic banking and finance might not aee ahat
there are dissimilarities on the Shari‘ah and legal standing on the statine dfetter of
Offer. It is very essential to discuss the exact Shari‘ah standinigi®rssue because it is
the determining factor to the validity of the transaction of the finanpheglucts. The
writers intend to explore the Shari‘ah view on the Letter of Odfed will make a
comparative legal study with the Malaysian law of contract.

1.0 INTRODUCTION

Malaysia is now the 1%Iargest trading nation in the world and respected as the model of
an Islamic and developing country, which is progressive and successtuhoted that
Malaysia’s aspiration is to transform the country into the “Glétalbl Hub” and one of

the efforts is through the development of Islamic banking anddmandustrg. In
pursuing such aspiration, Malaysia has regulated a set of leg/@leri‘ah frameworks

for the implementation of Islamic banking.

Although Malaysia is quite successful in the Islamic bankingpséttterms of asset and
growth, it is observed however that some Islamic financiaitinisins do not give much

concern on Shari‘ah compliance in its operation. For instance, fromwilter's

" Lecturer Faculty of Shari‘ah and Law, Islamic Uerisity College of Malaysia. Previously worked as a
in- house counsel of Bank Mu‘amalat Malaysia Berhad also a working committee member of Rules
and Regulations for Association of Islamic Bank 8edia (AIBIM).

! n.a. 2004“Al Rajhi, Qatar-led Group Get Islamic Banking Litges”. New Straits TimesMalaysia.15
October. p. B1.

2 Halal Malaysia, Islamic Capital Market and Finanti@ervices2003, Kuala Lumpur, Islamic Dakwah
Foundation Malaysia. p. 19.



experience it is found that only some practitioners and bankeesvare on the issue of
dissimilarities of the Shari‘ah and legal standing on theet.ett Offer as practised by

the Islamic financial institutions.

Since the core business of the Islamic banking is sale and pertiaasaction and not
loan transaction as practised by the conventional banking the scopes aftudy is
limited to the Letter of Offer which is involved in contract atkange known asuqud
al-mua‘wadat(contract of exchange) such as Islamic banking products timeleoncept
of Bay‘ Bithaman 'Ajil(deferred payment sgleBay‘ al-‘Inah (an arrangement whereby
the bank will firstly sell an asset to the customer at lnggbrice and subsequently the
bank will purchases back the asset on cash basis which is equivaliet financing
amounj, Bay' al-Istithna’ (sale of goods to be manufactured at a future dBegy, al-
Dayn (sale of debt), Bay' al-Salarpayment is made immediately while the goods are
delivered at an agreed later date) &&y‘ al-Murabahah(sale of goods at a cost price
plus profit) Basically this concept refers to the financing of houses, motaicles,
lands, consumer goods, cash line facilities, education financing packadgsersonal
consumption. Islamic banking products, which are based on these typestiaict, are
the biggest contributor in terms of growth and profit to the Isldmancial institutions

in Malaysid.

It is relatively true to say that not many consumers, even bamkerfamiliar with the
Shari‘ah requirements and compliances in the documentation and thidesmdawyers
who are normally preparing the documentations for Islamic finanétutions. In the
worst scenario, some of them opined that there is no big diffeitasen the Islamic
and conventional ways of conducting commercial dealings including dodations. If
that is true, then what is the rationale for the implementatiotheofislamic financial
system in Malaysia? It is important to note that there rbest clear demarcation
between the documentations and ways of conducting business as appiigaible

conventional banks and Islamic financial institutions. In order to meaand describe

3 Letter of Offer here refers to a letter issuedh®ybank to offer the financing facility to the tuer. It is
one of the instruments used by the bank in its inanéperations.
“n.a.. 2 March 2005. http://www.bnm.gov.my/filés/statistic/2005/pdf/fin_by concept.pdf



the preceding discussion, this article will specifically desc the legal standing and
Shari‘ah perspective on the Letter of Offer with referermealtQur'an, al-Sunnah

Contracts Act 1950, reported cases and any other relevant source of law.
2.0 STRUCTURE OF THE DOCUMENTATION

It is important to note that the main difference between the caomahbanking system
and Islamic banking system is the nature of the transaction. In Islankimbathe nature
of the business mainly refers to sale and purchase transactioA@bic known asél-

(31

Bay”. Meanwhile, the core business of the conventional banking systers tefloan
transaction. This is based on what AlléBubhanahuwataalaays inal-Qur'an surah al-

Bagarahverse 275:

“Those who live on usury will not rise up before Allah except hikset who are
driven to madness by the touch of Shaytan. That is because they say: Tsadmng
different than usury, but Allah has made trading lawful and usury unlavtul
The basic position in Islam is that money lending@arfd” is a benevolent act worthy of
being rewarded highly by Allah the Almighty. Money lending is albdwed for the
purpose of profit-making activitiés In the conventional banking system, lending is

primarily for profit in the form ofiba or interest

Each Islamic financial institution has it own structure of docuateon and it varies
according to the product. Islamic banking products can be classiftedDeposit,
Financing, Treasury/Money Market Investment, Trade Financingd Garvices and

Banking Services

> Muhammad Uthman Shabir. 1996l-Mu‘amalat al-Maliyyah al-Mu‘asarah fi al-Figh alslamiyy.
Jordan: Dar al-Nafa'’is. p. 317.

® Muhammad Faroog-I-Azam Malik. 199#nglish Translation of the Meaning of Al-Qurarafts)
Texas: Institute of Islamic Knowledge. p. 155.

" Hadith narrated by Bayhagi as the Prophet SAW: &ailll benevolent loans which are involved
additional is ribd.

& The Islamic Figh (Jurisprudence) Academy of thanic Conference held in 1986 condemned that all
interest bearing transactions as void. See alsal®li@ast Executive Report, (March, 1986) p. 7.

°n.a.. 2 March 2005. http://www.bnm.gov.my/inddyppch=174&pg=467&ac=370.



Generally there are 3 main methods in which the Islamic Finanst#utions structured

their documentations.

€)) Letter of Offer, Property Purchase Agreement and Property Sale Agreeme

(b) Letter of Offer, Property Purchase Agreement and Property Agleement
and Facility Agreement.

(© Letter of Offer, Facility Agreement, Property Purchase Agrent and
Property Sale Agreement.

For conventional banks, the documents will be the Letter of Offdrtha Facility
Agreement. There are no Property Purchase Agreement and PrSpéstyAgreement
since their business mainly refers to loan transaction and notasaepurchase

transaction.

Letter of Offer will consist of the terms and conditions of fimancing including the
purchase price, the selling price, financing period, payment schech@thod of
financing, covenants and representatives and warranties. The aet@ifer will be
stamped at nominal RM10.50

Property Purchase Agreementill consist of the terms and conditions of the purchase
transaction. In this document it will state that the bank will ipase the property (eg.
house) from the customer in cash. The bank will disburse the amotm plurchase
price to the customer after execution of this agreement. This dotuwik be a

subsidiary document and will be stamped at nominal RM19.00

Property Sale Agreeméntwill state the terms and conditions of the selling transaction.

In this document, the bank will sell back the property (eg. house) toustemer. The

19 First Schedule of the Stamp Act 1949 (Act 378).

" property Purchase Agreement refers to the agmdmeéween the bank and the customer whereby the
bank will purchase the property owned by the customcash basis. For example, the bank purchases a
house owned by the customer in the amount of RMIDTDOO.

2 Supra note 5.

3 Property Sale Agreement refers to the subseqggaement after the Property Purchase Agreement
whereby the bank will sell it back the propertytiie customer and he has to pay the selling priceiin
deferred payment. For example, the bank subsegusgitithe house to the customer in the amount of
RM180,000.00. The additional of RM80,000.00 is édeed as lawful profit under the Islamic law.



customer will have to pay the amount of the selling price to th& ttaough deferred
payment or installments. This document will be a principal documedt vall be

stamped at ad volerufh

Some Islamic financial institutions use Facility Agreementaa additional document.
Normally, in this situation, the Property Purchase Agreement andPithygerty Sale
Agreement will be annexed to the Facility Agreement. ThisliBagigreement will state
the terms, conditions and debt arrangement of the financing. If thigmaot is
applicable, it will be a principal document and will be stampeadatolerum. Property
Purchase Agreement, Property Sale Agreement and the Lettefffarf \@ll be a

subsidiary document and will be stamped at nominal RM10.00

For example, home financing product under the conceagf Bithaman 'Ajilor Home
Financing-i. Home Financing-i is a contract of deferred paymsald i.e. the sale of
goods on deferred payment basis at an agreed selling priceh witdludes a profit
margin agreed by both parties. Profit in this context is judtidiace it is derived from
the buying and selling transaction as opposed to interests accruing fronmtngaprThe
documents involved in this type of financing are the Letter ofrOReoperty Purchase

Agreement and Property Sale Agreement.

Shari‘ah Committees of the Islamic Financial InstitutiondMialaysia accept that such
documents evidence a valid sale and purchase trangclibe implied meaning of that
resolution or decision is that the Islamic financial Institutiomsy only disburse the
purchase price or the amount of financing after the completion of ®roparchase

Agreement i.e. when the offer and acceptance of the sale and smutchasaction are

concluded.

The problem arises where there are some instances whédrebislamic financial
institutions made a disbursement of the financing amount to the cusboigebased on

4 Supra note 5. Ad volerum refers to the amounawftayment for financing. RM5.00 for every
RM1000.00.

2 Ipid.

' Mohd Hafiz Fauzi (Shari‘ah Officer of BMMB). 200Gterview. 1 January. He said that the SC of
BMMB approved such documents to be a transactieumients.



the offer and acceptance of the Letter of Offer. It is conterfdddhe Letter of Offer and
its acceptance do not constitute a valid sale and purchase ti@msgat. It is just an
acceptance to the terms and conditions contained in the Letter ef &fl not an
acceptance of the sale transaction. In the eyes of Shari‘ahetter bf Offer can be
considered merely as memorandum of understanding between the bank arstaheer.
The actual contract of sale and purchase will be concluded aftbattkeand customer

execute the Property Purchase Agreement.

It is different with the conventional banking system whereby thttet of Offer and its
acceptance constitute a valid contract and it binds the customéneabdnk. The bank
may disburse the loan amount to the customer simply after cawirm that the
customer has accepted the terms and conditions of the Letterffeaf €<hce the
transaction here refers to a loan and not sale and purchase toanaagiractised by the

Islamic financial institutions.

Therefore, the writer is of the view that it is very impotteo discuss the actual Shari‘ah
and legal perspective of the Letter of Offer, which has beadalyused by the Islamic
financial institutions. The writers opined that the following issaes indeed very

essential to be discussed:

(&8  Whether the Letter of Offer and its acceptance create @ salée transaction
under the Islamic Law?

(b)  Whether the Islamic financial institutions entitle to disburseptirehase price
or amount of the financing based on the acceptance of the Letter of Offer?

(c) If the answer is negative, what is the Shari‘ah view on the disinenst
money? Can the bank receive profit from that transaction?

(d)  What is the best solution to ensure that the sale transactraiidsor “sahil
and Islamic banking operation will meet the Shari‘ah compligmmaetically

and Islamically?

3.0 LEGAL PERSPECTIVE



The first element of contract is an offer. An offer is irgtran, by words or conduct or
willingness to enter into a legally binding contfactAn offer in the context of the
Contracts Act 1950 (Act 136) is known as a "proposal”, which is defmsection 2 (a).
Each contract requires an offer. To constitute a contract, these e an offer by one
person to another and an acceptance of that offer by the personrtoitvisomade. A
mere statement of a person's intention, or a declaration of hisgness to enter into
negotiations is not an offer and cannot be accepted so as tafeaid contract. An

offer must be a clear, unequivocal and directed at another party to contract.

The second element of contract is an acceptance. An acceptamce affer is the
expression by words or conduct or agreement to the terms of greifthe manner
prescribed by the offert Acceptance is provided in section 2 (b) of the Contracts Act
1950 where it states that ‘a person to the proposal is made sidngiassent thereto, the
proposal is said to be accepted: when accepted, becomes a prokaiseptance
validates the contract and it must be clear, unequivocal, and uncondarm@hahade by
the person to whom the offer is intended. Acceptance may be impliezbriduct.
Conduct can amount to acceptance in the proper circumstances such as theafaheery
goods mentioned in the offer such as the act of shipping Ho&tmetime the offeror
sets certain conditions on acceptance such as requirementsaaicépance in writing

and to these, the acceptor is bound.

The third element of contract is intention to create ledatioms.A contract involves a
"meeting of the minds". For this, all parties must have tbention to enter into legal
relationships. It can been classified into two, firstly, sociainify or other domestic
agreements where the proof of the intention to create legébrsladepends upon the
language used and the circumstances in which the parties used isecondly,

7 Anson’s Law of Contract. 1979. 2&d. Oxford: Clarendon Press. p. 21.
8 1bid, p. 32.
19 Asia Corp Ltd v ST Ramakrishnan & Arja®49] MLJ 206, CA.



commercial agreements where the intention to create legal relatipresumed and must

be rebutted by the party seeking to defy it

The fourth element of contract is consideration. Considerationgstainterest, profit or
benefit accruing to the one party or some forbearance, detritneator responsibility
given, suffered or undertaken by the other. Any agreement enteredwititout
consideration is vofd. In the case oEurrie v. Mis&? Lush J said that consideration in
the sense of the law, may consist in some right, interest, pmobenefit accruing to the
one party or some forbearance, detriment, loss or responsibiign,gsuffered or
undertaken by the other. Consideration does not necessarily has to ridieguar
guantifiable in monetary terms. Any discernible detriment ogithi@g up of any right as
to one of the parties could be that party's consideration. The considemaist be
reciprocal and each party offering consideration.

Based on those points, basically there are four elements of d¢omgaired under the
Contracts Act 1950. Those elements are very essential in tydensure that any
transaction is valid, void or voidable. Let us analyze whetherdteptance of the Letter
of Offer as applicable by the Islamic financial institution @onstitute an enforceable

contract.

The Letter of Offer will consist of the terms and conditionsheffinancing offers to the
customer. It constitutes an offer of financing from bank to tlsotner. There will be an
acceptance section in the Letter of Offer normally known kleniorandum of
Acceptance”, which requires the customer to execute it for thmopearof acceptance to
the offer made by the bank. Elements of an offer and acceptanckarly found in this

situation.

Intention to create legal relation also can be clearly found inMBsorandum of
Acceptance. In the said memorandum, the customer will be requirecltwvedthat he

understands the terms and conditions of the offer and he is willmdig liable to each

2 syed Ahmad Alsagoff. 200Principles of the Law of Contract in Malaysiduala Lumpur: Malayan
Law Journal. p 49.

21 Section 26 of the Contracts Act 1950 (Act 136).

?2(1875), L.R. 10 Ex. 153, at p.162.



of his declaration. In fact in commercial agreements suchnasding agreement, the
intention to create legal relations is already presumed.

The element of consideration refers to the repayment arramjemthe Letter of Offer.
The consideration is reciprocal, each party offering considerati@mely the customer
will have to pay monthly payment or installments to the bank in consideration of the bank
make payment to him the amount of the financing. The customer wébleeto own a

new property and the bank will enjoy the profit generated from the said financing

From those points, it can be concluded that in the eyes of theysiah law of contract
there is already a valid and enforceable contract constituted thbebank received the
acceptance of the Letter of Offer from the customer. The adns already formed and
there can be no revocation of the contract except in the casedtegner has made a
wrongful disclosure on his credit background. The bank may disbursantnecihg
amount to the customer even before the customer executes thetyPreperhase
Agreement or Property Sale Agreement or Facility AgreemEm. customer and the
bank are bound by each terms and conditions of the Letter of Ofiergfaihich may
entitle either parties to pay compensation or relevant remedylved under the

Malaysian law of contratt
40 SHARI'AH PERSPECTIVE

There are various contracts classified under the Islamic lavam$action or mfamalat
such as Uqud Tamlikat, ‘Uqud Ishtirak, ‘Uqud Tawthigat, ‘Uqud Itlagat, ‘Uqud
Taqyidat, ‘Uqud Isgatat and ‘Uqud Hifz

)] ‘Uqud Tamlikat (contract of ownership)efers to al-Mu‘awadat
(exchangepndal-Tabarru‘at (charity)

% Bumiputra-Commerce Bank Bhd, Kuala Terenggahendering Development Sdn BR604] 1 CLJ
781. The Court held that the Bank was not entiitexecall the facility just for non-payment of intst
during the pre-construction period.

2 \Wahbah al-Zuhayli. 200Eigh al-Islamiyy Wa Adillatuhuvol. IV. Kuala Lumpur: Dewan Bahasa dan
Pustaka. pp. 246-247. See also Abdul al-Nasir MiUsaal-Basl. 1999Al-Qanun al-Madaniyy al-
Urduniyy al-Nazriyyah al-‘Amah Li al-‘Agdlordan: Dar al-Nafa'is. p 41.



i) ‘Uqud Ishtirak (contract of partnership) refers toudarabah(profit
sharing) ananusharakal{profit and loss sharing),

i) ‘Ugqud Tawthigat(contract of guarantee) refersKafalah (guaranteg
Rahn pawnbroking andHawalah {ransfey,

iv) ‘Uqud Itlagat (general contractpr ‘a‘mal Insan refers towakalah

(agent),
V) ‘Uqud Tagyidat (contract of restriction) refers taflis (bankruptcy.
Vi) ‘Ugqud Isqgatat(contract of waiver) refers tora’ (rebatg, mugasah

(set-off) and

vii)  ‘Uqud Hifz (contract of deposit)efersto wadi‘ah 6aving).

The scope of this paper is limited to the Letter of Offerciwhs involved in contract of
exchange known asdugud al-Mu‘awadat” classified underUqud Tamlikatsuch as
Islamic banking products under the concepBay‘ Bithaman 'Ajil, Bay* al-‘Inah, Bay’
al-Istithna’, Bay* al-Dayn, Bay' al-Salam and Bay' al-Murabahdfor instance, home
financing under the concept Bay‘ Bithaman ’Ajil credit card under the conceptBdy"
al-‘Inah, project financing under the concégay‘ al-Istithna’, Letter of creditinder the
concept ofBay‘ al-Dayn and machinery financing under the conceptBafy* al-
Murabahah. These types of contracts refer to the teatBay” or contract for sale and

purchase.

From the Islamic point of view, the definition of contract is “atpression of the
matching between a positive proposal made by one of the contracttiteaadceptance
of the other contractor in a way which has an impact on the sulfjélce @ontract®
Therefore, Islamic law contract of financing as practiggdhe Islamic Banks refers to
Contract of al-Bay”. For a valid contract to take place in Islamic law, cartainditions
are to be complied with. A valid contract fakBay* bases itself on six pillars, namely
the offeror and offeree; offer and acceptance; the subjectrraatliehe consideration or

price.

% ‘Ala al-Din Kharofa. 1997Transactions in Islamic Lawist Ed. Kuala Lumpur: Percetakan Zafar Sdn.
Bhd. p.10.
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The first elements of contract are offeror and the offéres for the parties to a
contract, they must be legally competent to enter into a coniraet.competence to
transact in Islamic law is measured largely by two aspeemely prudence and puberty
as revealed isurah al-Nisa’ verse 60bserve therphans through testing their abilities
until they reach the age of marriage; then if you find them capable of sndgdment,
hand over to them their property’. The most important part of each party is the possess
capacity. It has been describe with aptitudghliyyah) according to Shari‘ah
'Islamiyyalf®. Therefore, the Islamic scholar defined the capacity as atyquatich
makes a person qualified for acquiring rights and undertaking dusied
responsibilitie®’.

The second elements of contract are offer and acceplawéh reference to an
expression of both offer and acceptance, Shari‘ah recognizes bo#s®xontracts as
well as what has been described as contract by conduct. In other thergab and
gabul are the describing of the intention from both parties as long itpl@me with
Shari‘alt™. Islamic law seemed to insist on the notion of contracts inesepters in the
sense that the contracting parties should hear other's declaratich vg, it is
respectfully submitted, devoid of legal relevance. It is also densas utterances
expressing the wills of the two parties, showing the purpose of comind bringing it

into existence after it had been a hidden and unknown thing or intension. aDife
acceptance also may be concluded by means of representatives orn mode

communication systems such as the telephone, telex, fax, e-mail and letter.

The third element of contract is subject matterrahal“*% As for the subject matter of
contract, Islamic law stresses on the lawfulness, existentieerdeility and precise

% sayyid Sabig. 1995 Figh al-Sunnah Vol. 3. Beirut Lebanon: Dar Al-Fikr. p. 95. Saéso lbn
Qudamah. 1996Al-Mughni.Vol. 6. Cairo, Egypt: Dar al-Hadith.

2" Supra note 4 p. 215.

% Sypra note 19 p.12.

% See Sheikh Ahmad Ibrahiral-’Ahliyyah wa ‘Awaridahti in the Journal ofl-Qanun wa al-Igtisadpp.
352.

39 Supra note 20 p 94. See also Ibn Qudamah. ¥89@ughni.Vol. 6. Cairo, Egypt: Dar al-Hadith

31 Muhammad Ruwwas Qal‘ahji. 1988lu‘jam Lughah al-Fugaha’p 356.

%2 bid, p 95. See also Ibn Qudamah. 198BMughni.Vol. 6. Cairo, Egypt: Dar al-Hadith
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determinatio®®. Lawfulness requires that the object must be lawful, that is thémge
which is permissible to trade. It must be of legal value thatsisubject matter and the
underlying causesabab” must be lawful. The parties to a contract must legally own the
object ‘gabd. The issues of existence presuppose that the object of a ¢antrsicbe in
existence at the time of contr¥ttThe object must be capable of certain delivery and it
must be determined precisely as to its essence, its quantitysavaelue. According to
Islamic jurisprudence, the subject matter of a contract coultbtyoreal property as in
granting sale and mortgage and benefit as in rent. In caseilhect’s nature was not of
the kind that admits this kind of transaction, then the transaction ancbtiact are
nullified. Thus, a contract involves sale of endowed property is nugalbgeit a contract

involving rent of such property is correct and acceptable.

Fourth element of contract i®wsideration or pric& As for the consideration of price,
Islamic law does not restrict it to a monetary price, butay iine in the form of another
commodity. The Islamic prohibition against uncertainty requiresttigaprice must be in
existence and determined at the time of the contract and canfigetheat a later date

with reference to the market price, nor can it be left suligedetermination by a third

party.

There are 6 elements of contract for sale and purchasal-8ay” under the Islamic
law. The writers will analyze the Shari‘ah view on those elas in the context of the

Letter of Offer by referring to the following issues: -

(1) Whether the Letter of Offer and its acceptance creatalid sale transaction

under the Islamic Law?

For financing product as offered by the Islamic financialitutsbns, offeror and offeree
refer to bank and customer respectively. This element is not quédéicsiace we can
identify very clearly who is the offeror and the offeree. Tisaeshere is the element of

% Supra note 18 p 163-175.

3 Abd al-Karim Zaydan. 1990\I-Madkhal li al-Dirasah al-Shari‘ah al-'IslamiyyahJordan: Mu'assasah
al-Basha'ir.p 258.

% supra note 18 p 95.
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offer and acceptance and the subject matter. There must beeat subjter for a valid
contract ofal-Bay. For example house is the subject matter for the contract o hom
financing facility under the principle @fl-Bay‘ Bithaman 'Ajil The customer will make
an offer to the bank to purchase his property in cash whereby the bank will pay threct
the developer. Subsequently the bank will offer to the customer to putbladgeoperty
through deferred payment. In order to evident this offer and acceptaticevuiiten
document, the bank and the customer will execute the Property PuAgrasenent and

Property Sale Agreement.

From the Shari‘ah point of view, in the context of the Letter o€0ft is not an offer for
sale and purchase the subject matter but it refers to theafftee financing facility.
Financing facility can be defined as an enjoyment of the aefgrayment granted by the
bank to the customer for that facility. Hence, the spirit of the Letter @ @ffto offer the
customer the facility of deferred payment and not offer tohase the property. The
customer’s acceptance to the Letter of Offer will congtitubinding contract only to the

extent of that facility but subject to the fulfillment of the conditions precedent.

Based on the above analysis, it is observed that the contrextirdnge not yet exist at
the moment the customer executes the memorandum of acceptémed.atter of Offer.
The bank and the customer are bound only to the extent of the faeilitye bank is
obliged to grant the financing facility and the customer has @etnthe conditions
precedent contained in the Letter of Offer. There is no oblig&tidhe bank to disburse

the financing amount to the customer.

(i)  Whether the Islamic financial institutions entitle to dig®ithe purchase price or

amount of the financing based on the acceptance of the Letter of Offer?

Since the Letter of Offer refers to the offer of the finagdacility and not an offer for
sale and purchase, the bank may disburse the purchase price untiffetheand
acceptance of the property has been concluded. There must be amsaltjeictor a valid

contract ofal-Bay. To the best of the writer's knowledge, almost all of the Shari‘a

13



Committee members of the Islamic financial institutions egjtbat the acceptance of the
Letter of Offer per se do not constitute a contract yet.

The requirement of subject matter in the sale transaction eeddry consensus by
Muslim jurists. This requirement is actually differentiatetweenal-Bay* and riba
transaction as prohibited in Islam. This is based on what ABAT says in al-Quran
surah al-Bagarahverse 275 “..Trading is no different than usury, but Allah has made
trading lawful and usury unlawful®®. The spirit of sale transaction or trading refers to
the element of creation of asset. The absence of requirem&niijett matter in any sale

transaction may eliminate the main unique features of trading in Islam.

In the context of Islamic banking products, the process of offeliagstibject matter
refers to the Property Purchase Agreement whereby in this @éotwither the bank will
make an offer to purchase the customer’s asset or propertyasuatuse, land and etc.
The customer is not entitled to the financing amount just by aaueptof the Letter of
Offer. The disbursement of the financing amount should only be dondhateustomer
has executed the Property Purchase Agreement i.e igdterahd gabul are concluded

and there is a clear subject matter to be exchanged.

(i)  What is the Shari‘ah’s view on the disbursement money wiyetke Property
Purchase Agreement has not been concluded yet?

Subject matter is one of the tenets for contract of sale andgserclhere is no subject
matter or property yet exists by referring to the acceptafdbe Letter of Offer. In
contract ofal-Bay‘ there must be a subject matter. In fact, an offer and accepta
'ljab andgabulfor sale and purchase of the property are not yet concludsdadimbly
submitted that the transaction may amount to a loan transactioth@Qar@’ since it is
just like conventional banking operations. By referring to the pifiarscontract ofal-
Qard namely offer and offeree and offer and acceptancagbiah it is settled law that

there are no elements of subject matter is required in loan trangaction

% Supra note 4 p. 155.
%" lbn Qudamah. 199&\I-Mughni.Vol. 6. Cairo, Egypt: Dar al-Hadith. p 7 see adspra n 20 p 727.
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The disbursement money to the customer cannot be considered as d¢oé mialjer for
that transaction. Money is not a commodity and cannot be the subjéer.mdn
Shari‘ah, money just a mechanism of exchange which has a valudegal aender.
Therefore, the writer is of the view that the bank is prohibitednfreceiving any
additional amount from the financing because it may tantamount to fuhigan based
on hadith narrated by Bayhaqi as the Prophet SAW saidl: Benevolent loan which is
involved additional is rib&*®. In anotherhadith narrated by ‘Ali Bin 'Abi Talib, it is
stated that the Prophet SAW prohibits a loan, which involved benéfinanfa‘ah” to
the lendet’. However, the bank may receive any additional amount from thecfirgif
the customer is willingly and voluntarily pay the said amount toexpgie the bank by

granting him the facilit§f.

(iv)  What is the best solution to ensure that the sale traosastvalid or Sahili and
the Islamic banking operation will meet the Shari‘ah compliancectigally and

Islamically?

In this regard, the writers want to recommend some suggestionden torensure the
operations and Islamic banking transactions meet the Shari‘ah eocgliThe writers’
view is not only based on the Shari‘ah perspective but to the @laaspects of the

banking operation as well.

Firstly, the structure of the documentations should be standardizedo€umentations
shall consist of the Letter of Offer and will be annexed togrewith one page of
Purchase Agreement and one page of Sale Agreement. These Pégleeseaent and
Sale Agreement will be executed and sent to the bank togeitiethe Letter of Offer.
Formal contract, which consist of all the terms and conditions dfirthacing, will be

inserted into the Facility Agreement.

3 |n supra note 20 p 731 and 921. Majofitgaha’of the view that any type of loan, which involved
additional omanfa‘ah (can be in term of money or goods andistitlegal or haram. see also supra n 21 p
17.

39 Supra note 20 p 921.

0 Supra note 20 p 731. Hanafis jurist opined thist @llowable since there is no condition for any
additional ormanfa‘ahin that transaction.
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Secondly, verbally offer and acceptance of the sale transactipmenaractised like an
‘agad when people make payment foakah fitrait’. This can be done preferably during
the customer sent his acceptance to the bankm@jlis ‘aqd”. Formal contract or

agreement can be executed later within a reasonable time.

Thirdly, the disbursement of the financing amount should be done only after the customer
has executed the Letter of Offer and the Property Purchasegnt. This mechanism

will enable the bank to meet Shari‘ah compliance effectively. éd@w the disadvantage

of this mechanism is that the flexibility of the business tisetatoo remote. It is because
sometimes the bank will deal with valued customers in which they ca&sh urgently.

The bank cannot bear the risk of losing that business only for the relasoh signing

the Property Purchase Agreement.

Finally, the writer is of the view that Shari‘ah audit should ben&dly conducted.
Internal audit department in the Islamic financial institutions shodt only do the
financing and account auditing but it must include the Shari‘ah agdRersonnel who
have Shari‘ah background may be employed for this purpose. TheaBhaudit will

enlighten the Islamic financial institutions with strict Skadri compliance since the
Shari‘ah audit report normally will be tabled to the audit committehich consists of a
few members of Board of Directors. Previously, there is no regeime for Shari‘ah
auditing to the Islamic financial institutions even though we know Meaysia has
about 22 years of experiences in Islamic banking. Recently, tharen@®ement on the
requirements of Shari‘ah auditing to all Islamic financial tn§bns by Bank Negara
Malaysia. For this purpose it is suggested that a standard éhariditing procedure
should be produced and we hope that all the Islamic financial irtigutvill comply

with this standard requirements.

5.0 CONCLUSION

41 Zakatwhich is payable during the monthR&madarand compulsory to every Muslim.
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In conclusion thereof, in the eyes of the Malaysian law ofraohthere was already a
valid and enforceable contract constituted when the bank receivedciéygance of the
Letter of Offer from the customerhe bank may disburse the financing amount to the
customer even before the customer executes any agreemdérd Braperty Purchase
Agreement. The customer and the bank are bound by each terms antbresmlithe

Letter of Offer failing which may entitle either party toypeompensation or relevant

remedy applicable under the law of contract.

In contrast, under the Shari‘ah principle, the Letter of Offemat an offer for sale and
purchase the subject matter but it refers to the offer ofithecing facility’>. The true

spirit of the Letter of Offer is to offer the customer theility of deferred payment and
not offer to purchase the property. Since the Letter of Offersdéethe offer of the
financing facility and not an offer for sale and purchase tlopgrty the bank may
disburse the purchase price until and unless the offer and accepit@naperty has been

concluded i.e after the execution of the Property purchase agreement.

Even though the Letter of Offer is not binding on the bank to disburseniduecing

amount to the customer in the eyes of the Shari‘ah, it is impotbanbte that the
Contracts Act 1950 gives protection to the customer that the bddurgl to disburse
the money failing which may entitle the bank to pay compensatitmetoustomer. The
customer also bound to make payment of any financing amount dislwyrtieel bank as

per the terms and conditions specified in the Letter of Offer.

Based on the foregoing discussion, the Islamic financial institutstiesild be more
careful and diligent in their actual business. They must takeitgritmr the Shari‘ah
compliance rather than only to make profit. The elemebtcdkahis far more important
than any other things. With some recommendations above, it is hopetighiatamic
financial institutions will revise its procedures, documentationsbalsthess transactions
in order to ensure the viability of the Islamic banking products in the eyes d¢bBhar
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